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PUBLISHER’S ANNOUNCEMENT 


With this issue, the last number of Volume 27, Northwestern 
University will cease to be the publisher of the Journal of Air 
Law and Commerce. We are happy to announce, however, that 
Southern Methodist University has undertaken, through its Law 
School, to continue the publication of the Journal. Publication 
by SMU will begin with the Winter issue of 1962 which will 
carry a summary of 1961 developments in air law as well as 
current material. 

Records on subscribers and monies which have been paid to 
us from advance subscriptions are now being transferred to 
Southern Methodist University. Correspondence concerning the 
Journal should be directed to Dean John W. Riehm, Jr., School 
of Law, Southern Methodist University, Dallas, Texas. 

We take this occasion to wish SMU every success in the con- 
tinuation of the Journal and to thank all those persons who, 
through the years, have enabled Northwestern University to 
publish the Journal. These include the Journal’s founder, Mr. 
Fred D. Fagg, Jr., Mr. Edward C. Sweeney, its long-time editor 
and friend, Professors Stanley Berge and John Cobb Cooper, 
Mr. G. Nathan Calkins, Jr., and a host of others. They can all 
be proud of the contributions which this Journal has made to 
aviation from its earlier years. They can also take assurance, as 
do we, from this change of publishers, that the Journal will con- 
tinue to play its unique role in the field of aviation. 
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at Northwestern University 

















THE SELECTION OF TRAVEL AGENTS 
FOR THE SELLING OF AIR TRAVEL 


By DR. WALTER KRAMER 
Associate Professor of Marketing, Georgia State College 


INTRODUCTION 


OR the first time in the history of commercial air transportation the 

volume of passenger business measured in passenger miles carried by 
the domestic airlines of the United States, exceeded that moved by the 
railroads of this country during the year 1957. The postwar increase in its 
share of the common carrier market from a little over six per cent in 1946 
to a figure approaching fifty per cent today certainly establishes the airlines 
as the fastest growing form of public transportation. And yet, many of 
those familiar with the industry predict that the next ten years will see 
more growth in air passenger transportation than was accomplished in the 
last twenty-five. It is often pointed out that only a relatively few persons 
flying relatively great distances account for the large passenger mile figure 
of airline volume. Most of the population has never been in an airplane. 
The growth in population can be expected to add several million more poten- 
tial customers for everything, including air transportation. The airlines 
plan to meet the future needs for air transport with faster, larger jet 
aircraft, more effective airway techniques, larger airports, and more efficient 
ground handling of passengers and baggage. 

But with all these bright hopes for the future, the airlines are facing 
increasingly higher costs, and competition of increasing intensity. In case 
after case, the Civil Aeronautics Board has opened the doors to competition 
between airlines by issuance of new route permits. To competition with 
surface transportation, both public and private, a new dimension of active 
intra-modal competition, has been added. In a large part, this accounts for 
the argument of some who feel that with the added capacity for producing 
available seat miles which the new jets make possible, the airlines are pro- 
viding a surplus of available air transportation service. In any case, the 
pressure upon the marketing function, which with the possible exception of 
the war years, has always been great in this industry, can be expected to 
increase. Finding enough passengers to use the expanding productive capac- 
ity is a vital problem for the individual airline as well as for the industry. 

The glamour of high speed aircraft and its fantastic capacity to shorten 
distance in terms of time has tended to over-emphasize the productive fea- 
tures of airline transport. The effective performance of the marketing func- 
tion while not necessarily taken for granted, may not have been fully 
appreciated. This paper is intended to be a commentary on the background 
of decisions concerning the selection of a marketing channel for the sale of 
air travel with particular emphasis upon the selection of travel agents for 
this purpose. 

Like all common carriers of passengers, the airlines from their early 
beginnings have used agents in the sale of their services. The sale of air 
travel by agents was disorganized and somewhat unsatisfactory from the 
viewpoint of all concerned prior to World War II. Since 1945, a more stable 
and useful agency arrangement has been forming. The recent Air Traffic 
Conference Agency Resolution Investigation disclosed that the number of 
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agents increased from 597 in 1945 to 2400 in 1956 and that the commissions 
paid to agents increased from nothing in the war years to $13,200,000 in 
1956. During the latter year, 20.2 per cent of the domestic airlines’ business 
was sold through travel agents. While current data is not available, there is 
reason to believe that the trend continues. 


FACTORS AFFECTING CHOICE OF AIR TRAVEL SALES CHANNELS 


When should airlines use travel bureaus as sales agents and when should 
they use their own offices and their own employees? The difficulty of answer- 
ing this question stems from the fact that the individual airline operates 
in so many different markets and that its markets have so many different 
segments or strata. The product is air travel of a particular type, between 
two particular points, undertaken by people for a particular reason. As 
viewed by the purchaser, air travel between Chicago and New York for 
business or commercial purposes is not the same product nor is it sold in 
the same market as air travel between New York and Miami, nor the same 
as air travel New York to Shannon as part of a three week post-convention 
sight-seeing tour of Europe. There are different segments, as defined by the 
users concept of the service, of different markets as defined by the particu- 
lar distances overcome. To reach the potential purchasers in these different 
segments of these numerous and different markets can give rise to different 
costs due to differences in concentration of “potential” buyers, repetition 
of purchase, amount of ancillary services which must be provided, and the 
amount of searching or shopping which characterizes the behaviour of 
patrons in certain segments. 

Superimposed, as it were, are certain endogenous and exogenous factors. 
The opportunity cost of using travel agents in a given market may vary 
among carriers due to different load factors and different marginal produc- 
tion costs as well as marginal selling costs via carriers own ticket offices. 
The extent to which the management is growth as against current profit 
oriented may have a bearing upon the decision to use or not to use agents. 
Perhaps the most important external consideration is whether the carrier, 
in the particular market under consideration, is faced with inter-agency or 
intra-agency competition.! Is competition only with surface carriers in this 
market or is there another air carrier whose behavior directly affects the 
sales outlet choice and vice versa? The latter is perhaps the typical situation. 
With new route awards in recent years there are few significant markets 
left where there is only one air carrier offering service. However, in order to 
simplify the problem of marketing channel selection it will be useful to 
assume no other carrier competition for the present. 


Inter-Agency Competitive Markets 


The principal physical characteristics of the product, air transportation, 
is the capacity to move a passenger from a particular place to another place 
within a certain time with a certain measure of convenience and comfort. 
The carrier may be said to be for example, in the Chicago-New York air 
travel market. This geographic description may be expanded further to local 
or long haul, feeder or trunk. The time necessary to accomplish the move- 
ment as well as the timing, that is, the time of day are important features. 
This degree of comfort as described the terms first class or coach is another 
characteristic. At least in respect to the points mentioned, the air travel 





_1 The term inter-agency refers to those markets where the airline faces com- 
petition only from other agencies forms or modes of transport such as rail or bus. 
Seageeney refers to competition between two or more airlines in a particular 
market. 
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produced and sold is subject to certain physical limitations and identifiable 
characteristics. 

To reach the potential buyers of this service and more particularly in 
selecting a channel or channels that will reach them most effectively, a physi- 
cal description of the product is not enough. More to the point are the 
market characteristics of the potential users and their concepts of the use 
characteristics of the service. 

One of the relevant characteristics of the potential user of air service is 
his location. The first consideration has to do with concentration of potential 
buyers as against sparseness of buyers in a given area. A high rate of repeat 
business may overcome the absence of a concentration of purchasers. 

Perhaps market characteristics of potential buyers should also include 
some measure of disposable income. Their reaction to seasonable unpleasant- 
ness of climate, family and cultural ties with people in distant places and 
any other factors that would provide an urge to travel should be considered. 
The amount of “education” of the user before he can be persuaded to use 
air transportation is important. Related to this are the many auxiliary 
services that must be provided for the relatively inexperienced traveler. 
Reference is made here to passports, hotel reservations, baggage arrange- 
ments, sightseeing, connecting line reservations and so forth. 

Use characteristics of product refers particularly to the general uses to 
which the product is put or the nature of the demand for it. Is it a consumer 
demand or a derived demand? The demand for air transportation for use 
in connection with vacations, pleasure or tour travel can be considered as 
rising directly from the ultimate consumer. The demand for air travel in 
connection with business or commercial pursuits could be considered a 
derived demand. The use to which the product is put is a reflection of the 
users concept of the product’s utility. This utility is not as clear to the 
vacationer or tourist as it is to the businessman. For the former, the product 
needs considerably more adjustment before its usefulness can be realized. 
Such users are not as concentrated in location as are the business users. 
The purchase of air transportation for commercial uses may, in many areas, 
be concentrated in one man or one department regardless of who actually 
makes use of the service. This is not so in the case of pleasure travel (unless 
some intermediary specialist be placed in the channel to concentrate this 
demand). The rate of repeat purchases is generally considerably higher by 
commercial users than by pleasure travelers. 


Market segment characteristics. From these limited characteristics of 
users and potential users of air transportation and their concepts of the 
uses of such service, certain characteristics of segments of the market for 
air travel can be defined. There may be, for example, a concentrated com- 
mercial segment of the Chicago-New York market for air travel, a scattered 
vacation segment of the New York-Hawaii market and other combinations. 


The characteristics may be listed in two reciprocal categories as follows: 


Location of user— Location of user— 
Scattered Concentrated 
Relative great distance from company Close to company sales outlet 
sales outlet 
Relatively smaller incomes Relatively higher incomes 
Many ancillary services Few ancillary services 
Poorly informed re travel More sophisticated re travel 
Relatively little “pressure” to use air Competition may make use of air travel 
travel essential 


The market segment diagram. The basis for the importance of these 
factors in the selection of marketing channels within the sales program is 
the cost differences that result from the requirements necessary to reach 
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buyers in these different sectors of different markets. There are certain 
segments of a market where the use of intermediaries or indirect channels 
are more useful than in others. If the characteristics mentioned above can 
be given some measure of value the following diagram has some conceptual 
usefulness in suggesting when agents or direct sales offices should be used. 





Location 0 0 Location 
Scattered 1 9 Concentrated 
Relatively smaller Relatively higher 

income 2 8 income 
Many ancillary 3 7 Few ancillary 
services A 6 services 
Poorly informed Sophisticated re 
5 5 air travel 
Little pressure to 
use air travel 6 4 Pressure to use 
7 3 air travel 
8 ys 
9 | 1 
10 0 
Agent Carriers own offices 


In the early history of air travel when the potential users were relatively 
scattered, when they were poorly informed regarding the service and when 
there was no particular necessity to fly, a great deal of missionary selling 
and special promotional effort was necessary. Maximum sales outlets ap- 
peared desirable. 

Add to this the rather sharp limitation of the early airlines’ financial 
resources. Under such circumstances the characteristic in the left hand 
column would be more descriptive of the market segment. Assume that their 
value totaled 8 and that the extent to which the potential user could be said 
to be concentrated, need few additional sales services and have some sophisti- 
cation regarding air travel, totaled 2. A line may be drawn connecting these 
two values. Where this line intersects the diagonal (an iso-gram on which 
the sum of the value of all characterization always equals 10) indicates the 
bias either toward the use of agencies or the use of direct selling through 
the carriers own offices and with its own employees. In this case the use of 
agents is indicated. As the potential users of the service become more con- 
centrated, more familiar with the service and as his purchases are repeated 
more often, the values on the left become less and the values on the right, 
greater; the horizontal line connecting them rises and intersects the diagonal 
further to the right indicating greater usefulness of direct marketing 
channels. 


Criteria for selection. There is at any time a unique combination of user 
and use characteristics that apply to each segment of a market. The number 
of different combinations indicate and define the number of segments and 
the marketing differences between them. Effective channel selection results 
in the use of the most economical means of bridging the gap between the 
producer and user of air service. 

Before the carrier can determine the need for the agent’s services it 
should have some idea of the cost in terms of units sold to reach the market 
segment via some alternative, possibly its own ticket office. In some cases it 
may be clear on observation that the segment is so scattered in sales poten- 
tial that a carrier operated ticket office could not possibly earn sufficient 
revenue to make direct costs. There could be, on the other hand, many cases 
where this is not clear and where the appointment of an agent could result 
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in the duplication of existing facilities and the interception of traffic that 
could otherwise be sold by existing company ticket offices at less cost than 
the cost of using the agent intermediary. There are many ways in which 
this cost can be stated. The use to which the cost estimate is to be put 
should dictate how cost should be measured. Standard costs may ve useful 
for production control and average cost may be best suited to the determi- 
nation of the optimum number of inventory orders. As a general statement 
it is safe to say that those costs should be considered that are relevant to 
the decision. If the decision has long run implications, revenue and cost 
estimates should reflect this dimension to the extent that such estimates can 
be made. Unfortunately, however, the longer the estimates are projected into 
time the less accurate they become. Relevancy can best be estimated for the 
relative short run. Costs which are not changed by the dicision need not be 
considered. Only those costs which reflect a change are relevant. This sug- 
gests marginal cost. Thus we are faced with the conclusion that the agent 
should be used if the marginal gain that follows such a selection exceeds 
the marginal cost. This is the conclusion that would be expected from a 
model of certainty. The use of such a model however, overlooks and does 
not account for a most significant variable i.e., the interdependent effect 
of the action of a competitor in an oligopoly market. 


Channel choice in intra-agency competitive markets 


The domestic airlines of the United States operate in markets of imper- 
fect competition. In some cases actual monopoly of air travel may exist. 
Generally speaking, their markets have the characteristics of an oligopoly. 
While air transportation may be an industry affected with the public inter- 
est, (it is certainly not unique in this respect), it is hardly a “natural 
monopoly” in. the same sense in which the term applies to telephone or rail- 
way services. Whether substantially or significantly more competition could 
be developed in the industry if it were not for certain Federal regulatory 
policies, and further, whether this additional competition would or would 
not be desirable, is not the concern of this paper. 

As in all oligopoly situations, airline managers, in making marketing 
decisions, must guess what readjustment they will have to make later to 
compensate for the reaction of other airlines in that market. In the early 
days of the air travel industry commissions on tickets were offered and paid 
to anyone from hotel porters to traffic managers of large corporations as 
well as travel bureaus. Within a short period of time several thousand 
persons were receiving airline commissions, and the amount was substantial. 


The airlines discovered before World War II . . . that they were bid- 
ding against one another for every ticket. Any reference to Joe, the shoe 
shine boy, the pool hall and drug store, I am informed are not hypo- 
thetical. They were prepared to pay a commission in those days for any 
ticket that could be produced. And one carrier could tell Joe, the shoe 
shine boy, “any time you can sell a ticket for us we will give you 
5 per cent.” 

And the next carrier would find that Joe, the shoe shine boy was pretty 
good at producing a passenger or two passengers a day. So they would 
= him 8 per cent and the third carrier would give him 10 per cent 
and so on. 


Air carriers who are not members of the Air Transport Association and 
who have had no formal arrangements for reaching an agreement in this 





2U.S. Congress, House of Representatives, Monopoly Problems in Regulated 
Industries, Hearings before the Anti-trust Subcommittee of the Committee on the 
Judiciary. 84th Congress, 2nd Sess., February-June 1956 Part 1 Airlines. Testi- 
— of — Markham, Assastant General Counsel, Air Transport Association 
ol. 3, p. ; 
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area are said to have paid as high as 80 per cent for such selling service in 
recent years.® 

The sale of air travel through such agency outlets constituted a serious 
problem. It was unsatisfactory in respect to cost measured directly in terms 
of selling expense and in terms of customer good will. It was apparent to 
airline management that this matter of agency representation was among 
the important problems requiring solution through joint industry action. 
To obtain such action was one of the reasons for the founding of the Air 
Transport Association of America in 1936. 

A year later, Colonel Edgar S. Gorrell who was then President of the 
Association appeared before the House and Senate Committees on Interstate 
and Foreign Commerce with reference to various aspects of proposed legis- 
lation which culminated in the enactment of the Civil Aeronautics Act. 
Colonel Gorrell urged the Congress to provide for immunity for air carriers 
from anti-trust legislation for joint action and trade agreements. The prob- 
lem of channel choice in the marketing of the service was singled out for 
specific mention. 


Some of the problems that may be readily cited . . . eliminating favors 
to hotel operators and others who may sell tickets; consolidating ticket 
agencies; regulating commissions to outside traffic agencies. . . .4 


Power to grant the requested immunity was given by Congress to the 
Civil Aeronautics Board. The scheduled airlines formed the Air Traffic 
Conference within the Air Transport Association to set up the administra- 
tive procedure for appointment and retention of agents as well as establish- 
ment of commission rates. The first resolution filed with the Board in July 
1940 has been modified on several occasions. The last modifications were the 
result of the Board’s recent Air Traffic Conference Agency Resolution In- 
vestigation, Docket 8300. In general the agreement defines the relationship 
between the member airline and the travel agent, the rate of commission 
and provides for approval of “would be” agents by the Air Traffic Conference 
Agency Committee before the agent is eligible for appointment by a member 
carrier. The membership of the Agency Committee consists of traffic repre- 
sentatives employed by member carriers. 

It is difficult to determine what actually goes on at an agency Committee 
meeting or what really determines how the members vote when considering 
the approval or retention of a travel agent. 


. ..in what is probably the usual smoke-filled hotel room—in which as 
many as eight hundred agency cases may be reviewed. . . . It is patent 
that from the standpoint of time alone, the procedure is inadequate for a 
mature decision... . Nor are any records kept of the Committee’s delibera- 
tions or of votes on selection or retention of agents. The Secretary counts 
the show of hands on each vote but not actually record the count. The only 
record kept is the final action taken by the Committee on the individual 
cases of selection and retention of agents. This record consists of no more 
than a mere notation of the words “approved,” “disapproved” or “de- 
ferred” made in pencil or ball point pen on the margin of an agenda sheet. 

The record amply details the record-keeping practices of the carriers 
which have limited the availability of the contemporarily made documents, 
the most credible evidence of the carriers’ agency practices. For example, 
the record shows that the documents pertaining to agents under review 
used by the representative of American Airlines at Committee meetings 





3 Speaking of agents representing non-scheduled carriers, William Longgood 
writing in the Washington Daily News of February 13, 1952 made the following 
comment. “The usual arrangement is for agents to sell passage on a commission 
of from 5 to 35 per cent. But some ‘sharpies’ have got up to 80 per cent from hard 
put carriers.” Ibid. p. 1806. 

4 Initial Decision of James S. Keith, Hearing Examiner, Air Traffic Conference 
Agency Resolution Investigation, Docket 8300. Civil Aeronautics Board, Washing- 
ton, November 3, 1958, p. 75. 
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are destroyed at the close of each meeting. .. . United does not necessarily 
keep files on its agents, who have been removed from the list, nor does 
United keep its sponsorship files on agents throughout the years. . . 
Eastern Airlines does not normally retain complete files on agents unless 
the files are currently active and of particular interest to Eastern. Air 
Traffic Conference’s policy is to destroy old records, ‘So as you have room 
for new records.’5 


Existing agents may have their appointments cancelled by being taken off 
the approved list by the Agency Committee. Whatever members may feel 
objectively about an agent up for approval, one fact remains and that is 
that each member has an obligation to his employer. He is generally an 
Official of an airline and responsible for the agency program of his Company. 
This responsibility must dictate the most important criteria to him, that is, 
does the approval or rejection of the agent under consideration further the 
ends of his company? The most important motivation of airline representa- 
tives voting on the Committee is the primary economic interest of their 
carrier employees. This often results in a conflict of interests of one or 
more members. Evidence introduced in the Air Traffic Conference Agency 
Resolution Investigation, Docket 8300, indicates that this results in consider- 
able “horse trading” and the formation of blocs representing the interests 
of the differing groups. For example, there may be little need for represen- 
tation by a travel agent as far as the dominant carrier in the market (defined 
in terms of city pairs e.g., Detroit to New York, Chicago to Washington, 
ete.) is concerned. Other carriers in that market who for one reason or 
another, perhaps because they were only recently awarded a route including 
this point, have a very low volume of business generated here may be 
anxious to encourage as much sales representation as possible. All carriers 
do not enjoy the same stage of development in all markets. The agent’s 
commission is a very reasonable price to pay for traffic to fill space that 
would otherwise be empty. In the eagerness to obtain a greater share of 
this market the distinction between business and vacation travel may not 
be important. The first carrier will not “need” the agent and will vote 
against his approval. But the others may be able to muster support of the 
balance of the voting members perhaps by promising to vote in their interest 
in issues in which they are concerned. After the agent has been approved 
it may be better for the first carrier also to appoint him as an agent since 
it may be thought better to have him working for, rather than against the 
carrier. 

Now a whole new set of problems arises. Cost analysis as it has been 
described may be irrelevant. Whether a carrier appoints an agent or not 
may depend upon its ability to convince other carriers that such appoint- 
ment will not, at the very least, hurt their position or upon its ability to 
prevent the proposed agent’s approval. A carrier may co-sponsor or appoint 
an agent, even though it does not need the agent (on the basis of analysis 
of the potential of the market segment in which he would operate and the 
cost of alternative channels), when it feels that it would be even worse off 
by not using him since he would otherwise solely represent the competition. 
The appointment of the agent becomes the lesser of the two evils. Many 
airline sales managers feel that as a result of this scramble for “equal 
representation” there are far too many air travel agent appointments and 
that considerable traffic is intercepted that could be sold at less cost through 
carrier owned ticket offices. From time to time efforts have been made to 
limit the number of approved agents. An amendment to the Agency Resolu- 
tion was filed in April of 1953 which would have made a radical reduction 
in the rate of commissions paid on business travel and could have been 





5 Brief of Bureau of Air Operations to Examiner in Air Traffic Conference 
Agency Resolution Investigation, Docket 8800, Aug. 12, 1957, p. 35 and 13-14. 
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expected to result in the removal of many marginal agents. The proposal 
was withdrawn under pressure of protest by the American Society of Travel 
Agents and possible investigation by the Board. There is some indication 
that the member airlines were not in agreement regarding the proposal. 
Many of them evidently preferred to continue with agency representation 
as it existed. This was most likely to be true of the smaller carriers whose 
volume would not justify the overhead of company owned offices in all the 
points they serve. 


Summary 


Marketing channels are a bridge between the producer of a product or 
service and the consumer. It is important, indeed essential to successful 
channel selection, to recognize the heterogeneous nature of the market. It 
has been suggested that it is useful to describe the market for air passenger 
transportation in terms of the physical characteristics of the product and 
to further segmentize the market in terms of the use characteristics of the 
product and the characteristics of the users. 

One is tempted to argue that airline management should be prepared to 
make channel selections with the greater precision that more accurate knowl- 
edge of cost would provide. This is, however, a dangerous oversimplification. 
Efforts to define and measure relevant costs of sales through company owned 
ticket offices generally appear to have made little progress. This is not to say 
that carrier officers are not aware of certain broad cost differences. The 
smaller trunk lines and local service carriers almost “instinctively” know 
that with their small volume, overhead would in many cases skyrocket unit 
costs well above the commission rate. For them the travel agents services 
are highly desirable in almost any market segment. The larger trunk lines 
appear to be more concerned about the comparison of channel costs than do 
the smaller trunk and local service carriers. They see a place for the travel 
agent in the sale of pleasure, vacation and creative travel in general, but 
prefer to handle their own commercial business at costs apparently less 
than the commission rate. They are not inclined to pay the costs of commis- 
sion charges and loss of control of direct channels by letting agents “inter- 
cept” this traffic, although efforts to “break into” newly awarded route 
markets could reasonably be expected to modify this policy in those areas 
where an otherwise strong carrier has weak penetration. 

Part of the cost of selling commercial traffic through company owned 
channels only, may well be the loss of traffic from other sectors such as 
vacation and pleasure travel that the agent may be developing. It may also 
include the loss of that part of the commercial traffic the agent controls and 
through this control is able to divert to a competing air carrier in the 
market in question. 

The long run objectives of the carrier should not be overlooked. In the 
drive for long run maximization of return on investment it may be desirable 
to emphasize some feature that deliberately raises cost and reduces profit 
contribution in the short run. Consideration of short run profit contribution 
may be insufficient in some channel choice decisions. To enhance some long 
run factor such as identification and community relations, some carriers 
have indicated they operate their own sales offices at costs that are higher 
than those available through travel agents. It may be necessary to sub- 
optimize the short run objectives of the marketing function to the long run 
objectives of the carriers. 
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Marketing costs are very elusive. Often the costs of alternative channel 
opportunities can only be estimated and may be at best only a guess subject 
to confirmation by experiment. Such experiments may not always be possible 
and if possible may have seriously unfavorable long run effects. The diffi- 
culties of determining distribution costs are sufficiently awesome when the 
firm makes its purchases in a monopsonistic or perfectly competitive market. 
When the services of the agent are purchased in an oligoposonistic market 
the costs can only be determined after the action of other firms effected by 
the decision, is known. 

In his brief to the Examiner, in the Agency Resolution Investigation, 
Bureau of Air Operations Counsel said, “It should be emphasized that we 
are not concerned here with the issue whether a particular airline will 
appoint a certain person as its sales agent. That is a matter within the 
sole discretion of the carrier acting independently.’ Counsel misunderstands 
the nature of this market. No firm under such circumstances is free to act 
independently. 

Bureau counsel further indicated, “that frequently a carrier will ‘not 
stick its neck out’ to sponsor an applicant but may be perfectly willing to 
appoint him once he secures a place on the list.”7 He implies some inconsist- 
ency on the part of the carriers in this connection. Counsel overlooks the 
change in circumstances that give rise to the apparent contradiction of 
choice. The carrier may consider an agent undesirable in the light of its 
own ends and vote accordingly which may also be an effort to keep others 
from appointing him. Once he is approved however, and has become, or 
appears about to become an agent for the competition, clearly it may now 
constitute less of a threat to the carrier’s revenues, in an oligopoly market, 
to also appoint him. 

The Air Traffic Conference recently modified the Agency Resolution to 
conform with the Board’s order E-14012 which resulted from its investiga- 
tion. The order compelled a change in the “ground rules” but the charac- 
teristics of the market are not changed. The Board has not changed the 
economic facts of life. Members of the Committee and airline marketing 
managers must find ways to adapt to these requirements. Evidence suggests 
that negotiation is carried on outside of the Committee and even at the 
local level. The new rules may drive some of these activities further 
underground. 

While the record in the Air Traffic Resolution Investigation points to 
the belief that the interest of the Air Traffic Conference tends to become 
identified with the interests of the most economically powerful carriers in 
the group, it also appears that in their fear lest they be outdone in agency 
representation, airline marketing managers have appointed more agents 
than are economically useful. As a result considerable traffic is sold through 
higher cost channels. The air carriers may have been able to stop the bid- 
ding up of agent’s commissions but they have not been effective in limiting 
the use of travel agents to that sector of the market where they can be the 
lower cost sales outlet. A significant amount of traffic that could be sold 
at lower costs through carrier owned offices is sold through agents because 
of excessive agency appointments. 





6 Brief of Bureau of Air Operations in Air Traffic Conference Agency Resolu- 
tion Investigation, Docket 8300, p. 5. 
7 Ibid., p. 25. 
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INTRODUCTION 


HE common law view of ownership of airspace was originally “cujus 

est solum ejus est usque ad coelum,” or, “he who owns the soil owns 
everything above.’! The owner’s interest in superjacent airspace, as well as 
the land itself, was protected by the writ of trespass quare clausum fregit 
(q.c.f.), which was granted as a sort of punitive compensation, notwith- 
standing the fact that in the usual case little, if any, actual damage was 
inflicted.2 The civil remedy was afforded to discourage trespassers to private 
realty and grew out of the high value placed on the integrity and sanctity 
of the borders of land. The “ad coelum” doctrine was, however, necessarily 
limited to cases involving overhanging objects or missiles that encroached 
on the landowner’s airspace.® 

It is obvious that in the context of latter-day air commerce a rigid 
application of the ‘‘ad coelum” doctrine could not long survive, at least 
without substantial modifications. Various and diverse theories, doctrines 
and interpretations of airspace trespass have appeared with the growth of 
aeronautical technology. The purpose of this paper is to examine some of 
these often-conflicting views with reference to the goals or policy that the 
courts appear to espouse. 

Lord Ellenborough was among the first to question the unqualified appli- 
cation of the “ad coelum” doctrine. As early as 1815, in a case involving a 
wooden board overhanging the plaintiff’s land, he doubted whether an aero- 
naut flying over the land of another in a balloon would be liable to the 
latter in trespass q.c.f.4 As aviation became more common, it was questioned 
whether the “ad coelum” doctrine ever had been a statement of the common 
law, since in none of the common law cases was it necessary to determine 
that the landowner’s rights extended more than a few feet vertically. If the 
landowner’s rights did not extend upward infinitely, the question to resolve 
was, how far did they extend? 





1For a history of the “ad coelum” maxim, see Klein, “Cujus Est Solum— 
Quousque Tandem” 26 J. Air L. & Comm. 237 (1959); Hotchkiss, The Law of 
Aviation 18, (2d ed.) ; McNair, The Law of the Air 294 (2d ed.); Broom, Legal 
Maxims 395 (8th ed.). 

2 See Reppy, Introduction to Civil Procedure, C. III, Sec. 1 (1954), where the 
writ of trespass q.c.f. is traced to the reign of Edward I when it was fully estab- 
lished by the Statute of Westminister II in the year 1285. Originally the writ 
required a showing of injury and damage resulting immediately therefrom. 

3 The following have been held to constitute trespass to superjacent airspace: 
an overhanging roof, Penruddock’s Case, 5 Coke’s Rep. 100, 77 Eng. Rep. 210 
(1597) ; telephone lines suspended over the land of another, Butler v. New Frontier 
Telephone Co., 186 N.Y. 486, 79 N.E. 716 (1906); shooting across the land of 
(198)” Portsmouth Harbor Land and Hotel Co. v. United States, 260 U.S. 327 

4 Pickering v. Rudd, 4 Campb. 219, 171 Eng. Rep. 70 (1815). 
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Rhyne’ sets out five theories which determine the extent of ownership 
of airspace. They are: 

1. The landowner owns all the airspace above his property without limit 
or extent (the “ad coelum” doctrine). 

2. The landowner owns the airspace above his property to an unlimited 
extent subject to an “easement” or “privilege’’ of flight in public. 

8. The landowner owns the airspace above his property up to such a 
height as is fixed by statute. 

4. The landowner owns the airspace up as far as it is possible for him 
to take effective possession, but beyond the “possible effective possession 
zone” there is no ownership in airspace. 

5. The landowner owns only the airspace he actually occupies and can 
only object to such uses of the airspace over his property as do actual 
damage. 

These five theories roughly represent successive deviations from the 
“ad coelum” doctrine. The second theory is adopted by the Restatement of 
Torts® and the Uniform Aeronautics Act.7 Most states seem to follow the 
third theory, at least to the extent of giving some effect to the federal 
statute® declaring that the airspace above the minimum altitudes of flight 
prescribed by regulation is navigable airspace. The fourth view represents 
an attempt to establish a fixed third dimension to realty which is com- 
mensurate with the proposition that trespass is an invasion of possessory 
rights. Applied literally, the last view gives the landowner little relief on 
trespass theory, since it appears to require a collision of the aircraft with 
property of the landowner; it has, however, been applied more liberally. 

A landowner who cannot establish trespass may be able to get relief in 
an action based on nuisance. Although nuisance and trespass are in some 
respects analogous, each has important distinguishing characteristics. Since 
an invasion of realty constitutes trespass, the invasion is actionable per se. 
A nuisance, however, must involve some interference with the use and 
enjoyment of property or of personal rights and privileges,® and it is there- 
fore the consequences which flow from the invasion which are actionable.” 
The invasion, in nuisance, must be unreasonable, unwarrantable, or unlaw- 
ful.11 Further, since nuisance developed separately from trespass, different 
considerations are used by the courts. For example, continuity or recurrence 
has been given such great weight that it can generally be considered an 
element that must be proved to establish nuisance.12 

Unfortunately, the courts have often failed to distinguish properly be- 
tween nuisance and trespass. In most cases, the two causes of action are 
both pleaded but are often treated as a single cause. Consequently, nuisance 
and trespass, together with the rules and considerations accompanying them, 
have often become so entangled that it is impossible to determine exactly 
how the case was decided. One cannot infer from this confusion, however, 
that the courts have an unclear understanding of the nature of these funda- 





(1988 em Airports and the Courts, 165; see also Manion, Law of the Air, 70 

6 Restatement, Torts, Secs. 159 and 194. 

79 Uniform Laws Annotated 17 (1923); The Uniform Aeronautics Act was 
withdrawn by the Commissioners on Uniform State Laws in 1943. It has, however, 
been enacted, at one time or another, in 23 states. 

849 U.S.C.A. 1801 (24), 72 Stat. 739. 

® Kercher v. City of Conneaut, 76 Ohio App. 491, 65 N.E. 2d 272 (1945); 
Rose v. Socony-Vacuum Corp., 54 R.I. 411, 173 Atl. 627 (1934). 

(1941) 66 C.J.S. 7386; Kromer v. Pittsburgh Coal Co., 341 Pa. 379, 19 A. 2d 362 

11 Maier v. Publicker Commercial Alcohol Co., 62 F. Supp. 161, 165 (E.D. Pa. 
1945) ; Phoenix v. Johnson, 51 Ariz. 115, 75 P. 2d 30, 34 (19388). 

12 Ford v. Grand Union Co., 240 App. Div. 294, 270 N.Y.S. 162 (1934); 
People ex rel. Dowling v. Bitonti, 306 Mich. 115, 10 N.W. 2d 329 (1943). 
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mental actions. Rather, the confusion seems to result from a desire to give 
some protection to the sanctity of land boundaries while limiting recovery 
to situations where some actual damage occurs. 

The apparent policy of the courts, in general, is to treat the landowner 
as a preferred claimant for damages resulting from aircraft flights over 
his land. The preferred status of the landowner is most easily appreciated 
in eminent domain cases. For example, if government airplanes are found 
to trespass continually upon his property (his superjacent airspace), the 
flights may amount to a seizure of an easement, and hence a “taking” 
requiring due compensation.!3 If no trespass is involved, there can be no 
taking of an easement, and generally, in the absence of an appropriate 
statute, the landowner’s only remedy is in tort on a nuisance theory. The 
damages may be found to be consequential, in which case, under the doc- 
trine of “legalized nuisance,” the landowner may not be allowed recovery.'4 


ACTUAL DAMAGE AS AN ELEMENT OF TRESPASS 


The Restatement of Torts has adopted a view that modifies, rather than 
discards, the “ad coelum” doctrine. This view states that every unauthorized 
flight through the airspace above another’s land is a trespass unless the 
flight is conducted (a) for the purpose of travel through the airspace or 
for any other legitimate purpose, (b) in a reasonable manner, (c) at such 
a height as not to interfere unreasonably with the possessor’s enjoyment of 
the earth and airspace above it, and (d) in conformity with such regulations 
of the state and federal aeronautical authorities as are in force in the par- 
ticular state.15 It may be noticed that condition (c) brings into issue an 
element which is actually the basis for nuisance. The Uniform Aeronautics 
Law, Sec. 4, states this proposition in a more positive manner: “Flight in 
aircraft over the lands and waters of this State is lawful, unless at such a 
low altitude as to interfere with the then existing use to which the land or 
water is put by the owner, or unless so conducted as to be imminently dan- 
gerous to persons or property lawfully on the land or water beneath.’’!® 
Again, the controlling element is interference with use and enjoyment. 

A leading case, involving the Uniform Aeronautics Law,!’ is Vanderslice 
v. Shawn.18 In that case, plaintiffs sued to enjoin the operation of a small 
private airport, alleging that airplanes therefrom flew over their land at 
dangerously low altitudes, that dust, noise, etc., interfered with the enjoy- 
ment of their land, that their land had thereby been depreciated, and that 
the defendants could avoid these injuries by an alternative use of the air- 
port. The court harmonized the Uniform Law with the position taken by the 
Restatement, stating: “Whether in landing, taking off, or otherwise, flight 
over another’s land, so low as to interfere with the then existing use to which 
land is put, is expressly outside the statutory definition of lawful flight; and 
being an unprivileged intrusion in the space above the land, such flight is 
trespass.”!® The court then found that low flights over the houses of plain- 





13 United States v. Causby, 328 U.S. 256 (1945). 

14 “Consequential damages is the term applied to damages to, or destruction 
of, property not actually taken, and they arise when property is not actually taken 
or entered, but an injury occurs as the natural result of an act lawfully done by 
another ... They are, in general, recoverable only where statutory or constitutional 
provisions require the payment of compensation for property damaged or injured.” 
29 C.S.J. 919. 

(e) 15 Supra, note 6, this is the combined effect of Sections 194 and 159, comment 
e). 

16 Supra, note 7. 

17 The revised Code of Delaware 1935, Sec. 5779, Sec. 16, is an enactment of 
9 Uniform Laws Annotated 17. 

18 26 Del. Ch. Rep. 225, 27 A. 2d 87, (1942). 

19 Other cite 27 A. 2d at 90. 
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tiffs constituted an unreasonable interference with their use. After estab- 
lishing trespass, however, the court decided the case on nuisance grounds: 
“ * * * the repeated low flights over houses and buildings and lands used in 
connection therewith have been shown to be an unreasonable annoyance 
and disturbance of the neighboring landowners in the possession of their 
property, rendering its ordinary use or occupation physically uncomfortable, 
and should be enjoined as a nuisance.’’2° 

The Vanderslice case illustrates several interesting ramifications of the 
Restatement view on privileged flights (the second of Rhyne’s theories of 
airspace ownership). For example, the most important qualification of the 
privilege is that it must be at such a height as not to interfere unreasonably 
with the use and enjoyment of the owner’s land. This qualification is just a 
backward way of saying that unreasonable interference is unlawful. The 
theory of nuisance is, under the Vanderslice case, more direct when suit is 
brought against a private person because all of the elements of nuisance 
(unreasonableness, substantial damage, and, presumably, continuity21) must 
be established in order to establish trespass.2? The Restatement position was 
referred to as backward because the term “privilege” connotes an exception 
to the general rule, whereas flights in general are obviously not trespasses. 

The element of unreasonable interference (resulting in actual damage) 
has been characterized as the most important restriction of privileged flight 
because it naturally is the most frequent cause of litigation. The only other 
restriction of real concern is that relating to regulations, and more particu- 
larly, to minimum altitude regulations. The Tentative Draft of the Restate- 
ment, Second,?’ reflects this position. Section 194 of the Draft says: 


An entry above the surface of the earth, in the airspace above the land 
of another, by the flight of aircraft for any legitimate purpose, is privi- 
leged unless the flight is conducted: 

(a) below the minimum altitude permitted by such regulations of the 
federal and state authorities as are in force in the particular state,?4 or 

(b) at such an altitude or in such a manner as to interfere unreason- 
ably with the possessor’s use or enjoyment of the surface of the earth or 
the airspace above it. 


A leading case involving a state statute imposing a minimum altitude 
is Burnham v. Beverly Airways.*> The statute defined “navigable air space” 
as airspace above the minimum safe altitudes of flight prescribed by regula- 
tion. The minimum prescribed altitude over populated areas was 500 feet, 
except in taking off or landing. The court found that in determining whether 





20 Ibid. The court also found trespass to land through the taxiing of certain 
airplanes onto plaintiffs’ land. In giving the plaintiffs an injunction, the court 
balanced the equities by considering the practicability of a proposed runway that 
would avoid the complained of harm. The question of low flights was probably 
decided on nuisance, rather than trespass, grounds because the plaintiffs failed to 
allege trespass. 

21 Another element of nuisance, but not of trespass, is intention. This element 
has not been discussed because in virtually all the cases dealt with, the flights, and 
airspace encroachments, were intentional. 

22 The defense of “legalized nuisance” was not open to the defendants because 
of the court’s finding that the airport could be operated in such a way as to avoid 
the nuisance. For a more complete discussion of this view, see Swetland v. Curtiss 
Airports Corporation, 55 F. 2d 201 (6th Cir. 1932). 

23 Tentative Draft No. 1, Restatement of the Law, Second, Torts, submitted by 
~ — to the Members for discussion at the Thirty-fourth Annual Meeting, 

ay, 1957. 

24“Under the Old Restatement section any unreasonable flight, or flight in 
violation of regulations (for example, without proper inspection before take-off) 
becomes a technical trespass even at an altitude of ten miles, and entitles the land- 
owner to nominal damages, or conceivably to an injunction. This is manifestly 
wrong and requires a change.” Ibid. 

25 311 Mass. 628, 42 N.E. 2d 575 (1942). 
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or not a trespass had occurred, two different standards must be applied, 
depending upon whether the flight was above or below 500 feet: if the 
flight was above 500 feet, it would not be trespass unless it interfered 
substantially with the use or enjoyment of the land beneath; if the flight 
was below 500 feet, it was a trespass “unless substantially harmless and 
unless justified upon striking a reasonable balance between the landowner’s 
right to exclusive possession free from intrusion and the public interest 
in necessary and convenient travel by air.” 

It therefore appears that if the plane flies over 500 feet, the burden in 
establishing trespass is the same as in the Vanderslice case, i.e., nuisance 
must be proved. However, below 500 feet, one must only prove that the 
flight was not “substantially harmless.” Upon this subtle distinction, the 
plaintiffs prevailed: “Flying over the house or surrounding grounds at a 
level below five hundred feet is certain to produce noise to which the plain- 
tiffs have a right to object, even if, in view of all the factors, it does not 
amount to a nuisance. * * * Here the injunction was rightly granted.”27 It 
can be inferred that the “substantially harmless” test differs from the 
“nuisance” test in at least two respects: the invasion need not be unreason- 
able and the damage involved need not be “substantial damage.” It is quite 
clear that under the Burnham case, the landowner is given an additional 
cause of action, besides nuisance, for flights made directly overhead; this 
may not be true under the Vanderslice case. 

A line of cases in the Georgia courts has increasingly referred to the 
preferred status of the landowner. In Thrasher v. City of Atlanta,?® plaintiff 
sued to enjoin the operation of an airport alleging apprehension of injury 
and impairment of health due to dust. The legislature had effectively enacted 
the “ad coelum” doctrine.2® The court refused to give effect to the statute 
and stated that legal title only extends to an altitude representing the rea- 
sonable possibility of man’s occupation and dominion. After the case was 
decided, Georgia enacted the Uniform Aeronautics Law. 

The leading case of Kersey v. City of Atlanta®° appeared to hold that 
the rule of the Thrasher case had been modified by the new enactment. In 
the Kersey case, plaintiff sued to enjoin the operation of an airport alleging 
that airplanes therefrom flew from 25 to 50 feet over his residence. In dis- 
cussing the statute, the court said: 


Thus it appears to be clear that flights over lands at such a height 

as not to interfere with the then existing reasonable use thereof by owner 

can not be said to constitute a nuisance or a trespass. However, the owner 

of the land is a ‘preferred claimant’ to the airspace above his land, and 

is entitled to redress for any use thereof which results in injury to him 

or his property.31 
This language appears to indicate that if an airplane flew over a neighbor- 
hood, causing noise or other damage to all the landowners, the owner of the 
land over which it flew would be in a better position than the others to 
recover damages or get an injunction. The court, however, did not elaborate 
on the preferred status of the landowner because it found that the injury 
was sufficient to warrant an injunction as a continuing nuisance. 





26 Other cite 42 N.E. 2d at 579. 

27 Id. at 580. 

28178 Ga. 514, 173 S.E. 817 (1934). 

29 The Civil Code (1910), Sec. 3617 declared that “the right of the owner of 
lands extends downward and upward indefinitely.” Section 4477 stated that “the 
owner of realty having title downwards and upwards indefinitely, an unlawful 
——— with his rights, below or above the surface, alike gives him a right 
of action.” 

30193 Ga. 862, 20 S.E. 2d 245. 
3120 S.E. 2d at 249. 
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On the question of “legalized nuisance,” it is significant that there were 
no allegations that the airport was negligently operated or that the runways 
were improvidently located. The noise and dust resulting from its normal 
use were therefore found to be natural concomitants of the airport operation 
and hence, damnum absque injuria. Although the low flights were treated as 
nuisances, rather than trespasses, they were not considered natural con- 
comitants of airport operation because the city could have condemned more 
land for take-offs and landing. It would seem that this argument could apply 
to all such nuisances; if enough land is condemned, any operation can be 
sufficiently isolated as not to cause any injury. The dissent of Jenkins, J., 
accordingly considered the damages from low flights to be consequential 
damages. 

In the more recent case of Scott v. Dudley%? plaintiff sued to enjoin 
flights that had been made within 75 feet of his school building. The court 
said: “Still the owner of the land is a ‘preferred claimant’ to the airspace 
above it * * * and we think it can safely be asserted that the owner of land 
has title to and a right to control the airspace above it to a distance of at 
least 75 feet above his buildings thereon, but we are not here holding that 
his title to the airspace above his land is limited to an altitude of that 
height.”33 The court then granted an injunction, not against trespass, but 
against nuisance. 

Heretofore, we have been discussing nuisance as an element defining 
trespass; the Scott case seems to do the opposite and define trespass as an 
element of nuisance. As stated previously, this interchange of terms is 
found quite frequently, and, though it may confuse anyone who is trying 
to categorize the various cases, it does not change the nature of things. 
Here, the court found that plaintiff’s airspace was a column at least 75 feet 
high and that defendant was a trespasser. 

The Scott case was decided by the Georgia Supreme Court. In Chronister 
v. City of Atlanta,3+ the Georgia Court of Appeals found that, under the 
Scott case, flights within 75 feet over any residence constituted “nuisance”’ 
as a matter of law. The concurring opinion of Gardner, P. J., took what 
seems to be a better view in contending that no specific height requirements 
should be set out by the court and that, according to the Georgia statute 
(Uniform Act), the issue should turn on the interference with the use of 
land; this, he said, is a jury question and not a matter of law. 

Various other leading cases that are categorized in one of Rhyne’s five 
classifications either require proof of actual or substantial damage as an 
element of trespass. The court in Hinman v. Pacific Transport,® for 
example, said: “The owner of land owns as much of the space above him as 
he uses, but only so long as he uses it. All that lies beyond belongs to the 
world.” This seems to be a clear definition of airspace ownership; only an 
encroachment on airspace “used” by the landowner would be trespass. The 
court, however, explained that the airspace that a landowner “uses” and 
has a right to, is that which he uses as a part of his enjoyment of the land. 
Therefore: 


Any use of such air or space by others which is injurious to his land, 
or which constitutes an actual interference with his use or beneficial use 
thereof, would be trespass for which he would have remedy. But any claim 
of the landowner beyond this cannot find a precedent in law, nor support 
in reason. 





32 214 Ga. 565, 105 S.E. 2d 752 (1959). 

33 Other cite 105 S.E. 2d at 754. 

3490 Ga. App. 447, 108 S.E. 2d 731 (1959). 
85 84 F. 2d 755, 758 (9th Cir. 1936). 

86 Td. at 758. 
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The court then found that the plaintiffs were not entitled to injunctive relief 
because no facts were alleged which would give rise to the inference that any 
actual or substantial damage would accrue from the acts complained of. It 
cannot be inferred, however, that the court had any misconceptions about 
the distinction between trespass and nuisance: 


The case differs from the usual case of enjoining trespass. Ordinarily, 
if a trespass is committed upon land, the plaintiff is entitled to at least 
nominal damages without proving or alleging any actual damage. In the 
instant case, traversing the airspace above appellants’ land is not, of 
itself, a trespass at all, but it is a lawful act unless it is done under cir- 
cumstances which will cause injury to appellants’ possessions.37 


Like the Vanderslice case, the Hinman case seems to indicate that tres- 
pass Offers little, if any, relief beyond that which can be gained by a suit in 
nuisance. Cory v. Physical Culture Hotel, Inc.,38 is also cited as holding that 
ownership is defined by actual use: 


out of it has grown the rule * * * that the owner of land has the ex- 
clusive right to so much of the space above as may be actually occupied 
and used by him and necessarily incident to such occupation and use, and 
any one passing through such space without the owner’s consent is a tres- 
passer; as to the airspace above that actually occupied or used, and neces- 
sarily incident to such occupation and use, the owner of the surface may 
prevent its use by others in so far as that use unreasonably interferes 
with his complete enjoyment of the surface and the space above which he 
occupies, on the theory of nuisance.39 


Again, trespass is defined in explicit terms and distinguished from nuisance. 
In determining whether there had been trespass, however, the court was 
constrained to determine whether there had been unreasonable interferences 
with the land or the “use” of the airspace above it. This was apparently 
considered a different test than the determination of whether there was an 
interference with the enjoyment of the land: “The flight was made at such 
a height as not to unreasonably interfere with the land owned by the defend- 
ant or the airspace above it possessed by the defendant, but whether it was 
such as to interfere with the defendant’s enjoyment of possession requires 
further consideration.’”?° The flight complained of was an unusual one made 
for purposes of taking an aerial photograph. The court found that it was 
“dangerous” and “distasteful” and therefore an unreasonable interference 
with the enjoyment of property.*! 

The cases discussed above are exemplary of various attempts by the 
courts to define trespass. Almost invariably, the definition is made in terms 
that are normally associated with nuisance, although many attempts are 
made to distinguish trespass from nuisance through terms such as “sub- 
stantially harmless,” “preferred claimant,” “interference with use,” and the 
like. The substantiality of these differences is open to question, and many 
have argued that the theory of trespass to airspace should be discarded 
entirely because the landowner could get the same remedy that is now avail- 





37 Ibid. 

3814 F, Supp. 977 (W.D. N.Y. 1936). 

39 Td. at 982. 

40 Tbid. 

41 The flight, however, was found to have been authorized and therefore could 
not constitute either a nuisance or trespass: “In my opinion, such an operation 
of a plane, if unauthorized would unreasonably interfere with the enjoyment and 
use of defendant’s property as a health resort, and it is so found on the evidence 
of this case. This finding is made in spite of the fact which is also found that 
plaintiff * * * probably was not over any part of defendant’s property at the time 
the picture was taken.” 14 F. Supp. at 983. 
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able by bringing suit in nuisance.*2 One result of discarding the trespass 
theory would be to put all landowners on the same footing, regardless of 
whether the aircraft complained of flew directly over their land. This may 
or may not be desirable, but it does not seem to be the general policy of the 
courts. In appreciating their reluctance to discard trespass, one should 
consider the changing nature of aviation and the traditional sanctity of the 
borders of land. 

In modern times, the individual has been required to contend with more 
and more discomfort and injury which is not recognized as actionable 
nuisance because of the overriding requirements of the common good. This 
is even more true of individuals living near airports. The increased use of 
larger airplanes with larger, noisier engines appears inevitable. Jet aircraft 
presently in use generate noise at a level of between 140 and 160 decibels. 
It has recently been found that noises consistently above 85 decibels can 
seriously and permanently damage the ear. Even lower noise levels can 
impair efficiency and do physiological damage.*4 Obviously, “substantial 
damage” in nuisance cases must be narrowly defined, or the doctrine of 
“legalized nuisance” must be employed, if jet aircraft are to be permitted 
at all. Moreover, the new larger airplanes land and take off at much flatter 
angles than smaller planes*® of former times. Hence, an airport would have 
to be extremely big to accommodate these craft while avoiding actual damage 
to adjacent landowners. In view of these conditions, the courts are perhaps 
well advised to maintain sufficient flexibility to enable them to give a land- 
owner relief for damages from overflying airplanes in situations where 
relief to the entire neighborhood would be impractical. 


EMINENT DOMAIN AND THE CAUSBY CASE 


Another result of discarding the trespass theory would be its effect on 
the present state of the law of eminent domain with regard to airspace. 
Undoubtedly, the leading case in this area is United States v. Causby*® which 
involved flights by government planes during take-off and landing that 
were so low over plaintiff’s chicken farm as to ruin his business. The United 
States Supreme Court found these flights to be a taking of an easement of 
airspace for which just compensation must be paid. Although the case has 
been much discussed, its holding still appears to be disputed. 

At the time of the decision, Congress had defined “navigable airspace” 
as being “airspace above the minimum safe altitudes of flight prescribed by 
the Civil Aeronautics Authority.’’47 It also provided that “such navigable 
airspace shall be subject to a public right of freedom of interstate and 





42 Rhyne, Airports and the Courts. See also Memorandum in Support of Revi- 
sions, Sec. 194 of the Tentative Draft No. 2 of the Restatement of the Law, Second, 
Torts, which points out that trespass is traditionally an invasion of possessory 
rights as distinguished from interests in the use and enjoyment of such rights. 
Hence, one should not talk of trespass to airspace that has not been reduced to 
possession. ; 

43 The unit for measuring the relative loudness of sounds, the decibel, is 
approximately the smallest degree of difference that a human ear can detect 
between the loudness of two sounds. Normal street noise is at about 60 decibels; 
subways generate about 100 decibels. Loudness varies as the square of the distance 
from the source. 

44 Time, the Weekly Newsmagazine, Vol. 77, No. 1, p. 29, Jan. 2, 1961. 

45 The ratio of horizontal flight to vertical climb for certain large airplanes 
in taking off is 50:1. This is compared with the angle of 7:1 of earlier airliners. 
— Rights in the Air Age: The Airport Dilemma,” 56 Mich. L. Rev. 1318, 
(1958). 

46 Supra, note 138. 

4749 U. S. C. 401 (24), which has now been amended by 49 U. S. C. 1801 (24), 
72 Stat. 739. 
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foreign air navigation.’*® The C. A. A., in turn, had prescribed minimum 
altitudes as being 500 feet during the day and 1000 feet at night for air 
carriers and from 300 to 1000 feet for other aircraft depending on the type 
of plane and character of the terrain.*® The airspace above these heights was 
found to be within the public domain, but not necessarily the airspace below 
that was needed for take-off and landing: “The Civil Aeronautics Authority 
has, of course, the power to prescribe air traffic rules. But Congress has 
defined navigable airspace only in terms of one of them—the minimum 
safe altitudes of flight.’’5° 

The proposition that Congress could declare, by legislative enactment, 
the extent of private ownership of realty may, at first glance, seem rather 
startling. However, the court pointed out that the “ad coelum” doctrine has 
no place in the modern world. Private ownership extends upward, but it 
never extended upward beyond the floor of the navigable airspace. The flights 
complained of were at an altitude of 83 feet: “If that agency (The C. A. A.) 
prescribed 83 feet as the minimum safe altitude then we would have pre- 
sented the question of the validity of the regulation.”®! The regulation, in 
conjunction with the authorizing statute, therefore formally placed in the 
public domain airspace that had always been in the public domain. On the 
question of how much airspace below the minimum altitude was owned by 
the landowner, the court was somewhat ambiguous: 


The airplane is part of the modern environment of life, and the incon- 
veniences it causes are normally not compensable under the Fifth Amend- 
ment. The airspace, apart from the immediate reaches above the land, is 
part of the public domain. We need not determine at this time what those 
precise limits are. Flights over private land are not a taking, unless they 
are so low and so frequent as to be a direct and immediate interference 
with the enjoyment and use of the land.52 


First, the court defines owned airspace as that within the immediate 
reaches above the land. From the last sentence, however, it appears that 
ownership is defined in terms that sound in nuisance. The latter is in line 
with the decisions already discussed defining trespass in terms of actual 
damage, because the taking of an easement by the government impliedly 
indicates action that would amount to trespass if done by a private individual 
(this assumption is discussed more fully hereafter). The dissent by Justice 
Black strongly objected to the defining of constitutional taking in terms of 
actual damages: “But the allegation of noise and glare resulting in damages, 
constitutes at best an action in tort where there might be recovery if the 
noise and light constituted a nuisance.’’53 





4849 U.S. C. 403, now 49 U. S. C. 1304, 72 Stat. 740. 

49 Civil Air Regulations, Pt. 61, Section 61.7400, 61.7401, and Pt. 60, sections 
6 D.350-60. These provisions are now covered by 14 C.F.R. 60.17: “Except when 
necessary for take-off or landing, no person shall operate an aircraft below the 
following altitudes: 

(a) Anywhere. An altitude which will permit in the event of a failure of a 
power unit, an emergency landing without undue hazard to persons or property 
on the surface. 

(b) Over congested areas. Over the congested areas of cities, towns, settle- 
ments, or over an open-air assembly of persons, an altitude of 1,000 feet above the 
highest obstacle within a horizontal radius of 2,000 feet from the aircraft. 

(c) Over other than congested areas. An altitude of 500 feet above the 
surface, except over open water or sparsely populated areas. In such event, the 
aircraft shall not be operated closer than 500 feet to any person, vessel, vehicle, 
or structure, * * ” 

50 United States v. Causby, 328 U. S. 256, 264 (1945). 

51 Td. at 268. 

521d. at 266. 

58 Id. at 270. 
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At the time of the decision, the Federal Tort Claims Act®4 had not been 
enacted, and the dissent pointed out that no recovery could have been had 
against the government in tort. Consequently, one can appreciate the impor- 
tance of establishing the fact that the flights constituted trespass in addition 
to being merely nuisances—there could not otherwise have been a taking. 


The requirement of actual damage in proving a trespass or a taking is 
clearly pointed out in Highland Park, Inc., v. United States.55 In that case, 
plaintiff acquired land over which propeller driven Air Force planes were 
flown at altitudes of between 200 and 1200 feet. The planes, however, did 
not interfere seriously with the use and enjoyment of the land. Later, the 
airfield began to be used for jet aircraft whose greater noise and vibration 
did cause substantial damage. The issue was whether an easement of air- 
space, or an aviation easement, had been taken when the propeller driven 
planes had begun to fly over plaintiff’s land. The court held that although 
the former flights had been made below the floor of navigable airspace, no 
easement was taken until the commencement of the jet flights: 


As the Supreme Court said in Causby v. United States, supra, the 
airspace over the land is part of the public domain, which may be used by 
airplanes with impunity so long as the flights do not substantially interfere 
with the use and enjoyment of the surface of the ground. The proof here 
shows that flights of propeller driven planes over plaintiff’s property | = 
not substantially interfere with the use and enjoyment thereof. * * 
was not until the arrival of the jet bombers * * * that plaintiff’s use fe 
enjoyment of its property was seriously interfered with. We think that 
the taking occurred when the first jet bomber flew over plaintiff’s property, 
a ser intent on the part of the defendant to continue to fly them over 
it at wi 


The court’s failure to discuss the “immediate reaches” or the “lower 
reaches” of airspace above the land as an element in determining private 
ownership of airspace has been severely criticized by a noted aviation 
authority :57 “It is submitted that the government, by its admission, and 
the court, in the elimination of the ‘lower reaches’ doctrine, have devised 
substantially new law of questionable soundness.’58 The argument is that, 
although the extent of ownership of airspace can vary from landowner to 
landowner, the extent of ownership of a single landowner cannot vary with 
the type of airplane that flies overhead: 


However the court did rely on Causby and in so doing twists it out of 
shape. * * * With a finding that [the propeller driven plane] did not 
‘take’ at 200 feet, the law of the case is that everything at that altitude 
and above is part of the public domain. There is no finding that the jets 
operated below that altitude. Consequently, Causby simply cannot apply.59 


It is then contended that trespass or taking of an easement is defined, 
under the Causby case, as an invasion of the immediate or lower reaches of 
airspace above the land and that noise, vibration, and other interferences 
are taken into consideration only to ascertain damages. 

Mr. Calkins, the authority referred to above, does not define immediate 
or lower reaches, but cites City of Newark v. Eastern Airlines® as fol- 





5428 U.S.C. Secs. 1291, 1346, 1402, 1504, 2110, 2401, 2402, 2411, 2412, 2671- 


80. 

eo F, a 597, (Ct. Cl. 1958). 

5 at 

57 G. ba Calkins, Jr., “The Landowner and the Aircraft—1958,” 25 J. Air 
L. & Com. 378. (Mr. Calkins is presently the editor-in-chief of the Journal of Air 
Law and Commerce.) 

58 Id. at 393; The admission referred to was an admission by the defendant 
(government) that an easement had been taken. They contended, however, that the 
taking pre-dated plaintiff’s acquisition. 

59 Calkins, op. cit. supra note 57, at 394. 
60159 F. Supp. 750, (D. N.J. 1958). 
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lowing this doctrine and as correctly interpreting the Causby case. The 
Newark case was a suit to enjoin the airborne operations of the defendant 
airlines to and from Newark Airport to the extent that they constituted 
nuisances and trespass, and specifically, to enjoin flights at less than 1,200 
feet over some of the plaintiffs’ property. The pertinent federal statutes 
were substantially the same as in the Causby case. New Jersey had enacted 
the Uniform Aeronautics Act. The plaintiffs proved substantial damage and 
interference with the enjoyment of their property, but did not allege any 
altitudes at which flights complained of were made. The court held this 
failure to allege specific altitudes of flight fatal to the trespass action and 
denied the injunction. The count alleging nuisance was dismissed for pro- 
cedural reasons that will be discussed hereinafter. 

The court also held it insufficient to allege that the flights were below 
the minimum altitudes as well as causing actual damage: “We are of the 
opinion that the term ‘navigable airspace,’ as thus defined, includes not only 
the space above the minimum altitude of 1000 feet prescribed by the regu- 
lation but also that space below the fixed altitude and apart from the imme- 
diate reaches above the land.”®! The court relied on the Hinman case in 
defining the “immediate reaches” as the airspace that the landowner uses 
in connection with his land. A confusing attempt was then made to reconcile 
this theory with the language of the Uniform Aeronautics Act: “There must 
be evidence not only that the aircraft passed over the lands from time to 
time but also that there was an unlawful invasion of the immediate reaches 
of his land; in other words there must be evidence that the aircraft flights 
were at such altitudes as to interfere substantially with the landowner’s 
possession or use of the airspace.’®? There was no elaboration as to what 
constituted interference with the use of airspace. In this connection, it should 
be remembered that the Uniform Aeronautics Act prohibits interference 
with the use of land. There was plentiful evidence of interference with the 
use of the land; not only were dishes “jingled” houses “shaken” and people 
kept awake, but there was evidence of physical damage to one of the houses. 


It is not at all clear from the opinion what effect an allegation of altitude 
would have had on judicial determination. The evidence must apparently 
do more than show that the flights are below the minimum requirements; 
it must show an invasion of the immediate reaches, or the airspace that 
may be used in connection with the end. Unlike the Chronister case,® none 
of the precedents cited defined trespass in terms of a specific altitude. There 
seemed to be no requirement that the planes must have flown lower than the 
highest structure, or through airspace that had been reduced to physical 
possession. One can only speculate as to the reasoning of the court if some 
specific altitude, below the minimum requirement, had been proved. In view 
of the uncertainty of the Newark decision, it is difficult to compare it with 
the Highland Park* case. From the statement that flights should not inter- 
fere with the use of airspace, it is conceivable that jet flights could be found 
to interfere more than propeller driven flights and therefore constitute 
trespass; from the statement that a landowner owns only the airspace that 
he uses, it would appear that the extent of his ownership would be unaffected 
by the type of aircraft flying overhead. 

The majority of cases relying on or citing the Causby case seem to inter- 
pret it the same way as the Highland Park decision did, i.e., that flights 
below the minimum required altitudes are trespasses if they cause actual 





61 Id. at 756. 
62 Td. at 760. 
63 Supra, page 346. 
64 Supra, page 350. 
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damage or interfere with the use and enjoyment of the subjacent land.® 
For example, in Matson v. United States,** where the plaintiffs alleged that 
military aircraft flew over their land consistently at heights of 85 to 320 feet, 
the court said: “Evidently the Government is using the airspace as and 
when it chooses and expects to so use it indefinitely. If damages result, 
a servitude would be imposed.” The evidence showed that the noise from 
the jet flights made plaintiff’s land unsuitable for residential purposes and 
therefore constituted a taking. The court, however, did not ignore the 
“lower reaches” theory and cited dicta from the Causby case which appar- 
ently was thought to clarify this matter: “ ‘The superjacent airspace at 
this low altitude is so close to the land that continued invasions of it affect 
the use of the surface of the land itself.’ ’6? The case was much like the 
Highland Park case in that propeller driven airplanes had previously been 
used but no easement was found taken until the commencement of jet 
flights: “We conclude as a matter of law from the facts of this case that 
the increased burden placed on this property in the lower reaches of defend- 
ant’s navigable airspace is a taking * * * The taking took place August 1, 
1953, when the jets began to fly.’°8 From these statements, it seems that 
“lower reaches” is defined in part by the type of airplane that flies through 
it; whether the altitude is so low that continued invasions of it affect the 
surface depends not only upon the height, but also upon the type, of inva- 
sion.69 

Next consider the assumption, made thus far, that the taking of an avia- 
tion easement necessarily denotes the physical appropriation of airspace 
belonging to the landowner. This interpretation of the Causby case has been 
questioned, and therefore merits some discussion. For example, one writer” 
has concluded that the Causby case rejected the theory of property rights in 
airspace at all altitudes.71 The authors of the Memorandum in Support of 
Revisions’? suggest that the Causby case may rest on the theory that the 
interference with the use of land was sufficient to constitute a taking of 
the land itself, rather than the airspace. In the light of subsequent cases, 
this question may be academic to the present discussion, because the Causby 





65 See, e.g., Adaman Mutual Water Co., et al. v. United States, 1958, U. S. & 
C. Av. R. 479 (Ct. Cl. 1958), which involved substantially the same facts as the 
Highland Park case and was decided the same way; and United States v. 15,909 
Acres, 176 F. Supp. 447 (S.D. Cal., 1958). 

66171 F. Supp. 283, (Ct. Cl. 1959). 

87 Id. at 285-86. 

68 Id. at 286. 

69 But the interpretation given the Causby case, when it was remanded to the 
Court of Claims, supports Mr. Calkins’ position. In United States v. Causby, 75 
F. Supp. 262-63 (Ct. Cl. 1948), it is stated: “Taking into consideration the situa- 
tion of this property and its actual and probable future use, we are of the opinion 
that the flight of airplanes above this altitude of 365 feet imposed no real servi- 
tude upon it. The result of this, we recognize, is to vest the United States with the 
right to fly its airplanes at any height above 365 feet with impunity.” 

70 Klein, op. cit. supra note 1. 

71 Klein’s conclusion is derived from the following statements made at 264- 
65 of the Causby case: “The fact that [the landowner] does not occupy [the land] 
in a physical sense, by the erection of buildings and the like, is not material * * * 
The flight of airplanes, which skim the surface, but do not touch it, is as much an 
appropriation of the use of land as a more conventional entry upon it * * * While 
the owner does not in any physical manner occupy that stratum of airspace or make 
use of it in a conventional sense, he does use it in somewhat the same sense that 
space left between buildings for the purpose of light and air is used. The super- 
jacent airspace at this low altitude is so close to the land that continuous invasions 
of it affect the use of the surface of the land itself.” It seems to this writer that 
this statement could as readily be interpreted as supporting the opposite conclusion, 
i.e., that airspace property rights are recognized. Mr. Klein appears to confuse 
occupation with ownership; the terms are not synonymous. 

72 Supra, note 42. 
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case is almost invariably interpreted as being an authority for defining tres- 
pass to airspace. The Newark case illustrates the weight given by state 
courts to the Causby case in defining trespass. 


The federal concept of a taking must be differentiated from the various 
state concepts; the former requires an actual appropriation of property, 
while many of the latter require only a showing of actual damages.7? Further, 
while many of the state cases are based on provisions substantially identical 
to the Fifth Amendment of the Federal Constitution, these cases are not 
authority in the federal courts. If the Causby case had held that the taking 
resulted from a nuisance, rather than from continuing trespasses, it is sub- 
mitted that its effect would have been to upset a long line of federal cases™4 
which hold that a taking requires an ouster, or deprivation of all beneficial 
use, of property. 

Although the Causby case does not specifically say that the taking was 
the result of continuing trespasses, this conclusion seems implicit. The 
Court, for example, cited as pertinent many state cases which had defined 
trespass. Further, the Portsmouth Harbor™ case was cited approvingly. 
That case had specifically found that repeated artillery fire over plaintiff’s 
land constituted continuing trespasses** which amounted to a taking of ar 
easement for which compensation must be paid. Richards v. Washington 
Terminal Co.77 had previously held that substantial actual damages resulting 
from the operation of a Congressionally authorized railroad were damnum 
absque injuria. The Court in the Causby case stated: 


“It would not be a case of incidental damages resulting from a legalized 
nuisance such as was involved in Richards v. Washington Terminal Co. 
* * * In that case property owners whose lands adjoined a railroad line 
were denied recovery for damages from the noise, vibrations, smoke and 
the like, incidental to the operation of the trains. In the [present] case the 
line of flight is over the land.”78 


From the finding that airspace above a certain altitude is part of the 
public domain, it seems almost self-evident that everything below belongs 
to the landowner. This is explicitly brought out in the Causby case: 


The superjacent airspace at this low altitude is so close to the land that 
continuous invasions of it affect the use of the surface of the land itself. 
We think that the landowner * * * has claim to it and that invasions of it 
are in the same category as invasions of the surface. 

In this case, as in Portsmouth Harbor Land & Hotel Co. v. United 
States * * * the damages were not merely consequential. They were the 
product of a direct invasion of [plaintiff’s] domain.79 





73 29 C.J.S. See. 111, 919; 2 Nichols, Eminent Domain Sec. 6.1 (3) 240. 

74 See 2 Nichols, Eminent Domain Sec. 6.1 (1), p. 238, footnote 15: 

“It is the character of the invasion, not the amount of damage resulting from 
it, so long as the damage is substantial, that determines the question whether it is 
a taking,” United States v. Cress, 243 U. S. 316, 328 (1916). 

2 Nichols, Eminent Domain Sec. 6.1 (2), p. 239 cites Gerlach Livestock Co. v. 
United States, 76 F. Supp. 87 (Ct. Cl., 1948) as holding that a taking may occur 
without an entry. That case held that the construction of a dam that interfered 
with plaintiff’s water rights was a taking in view of the state law defining riparian 
rights as property. 

“Acts done in the proper exercise of governmental powers, and not directly 
encroaching upon private property, though their consequences may impair its use, 
are universally held not to be a taking within the meaning of the constitutional 
provision” Transportation Co. v. Chicago, 99 U.S. 635, 637 (1878). 

75 Supra, note 3. 

78 See also Ackerman v. Port of Seattle 329 P. 2d 210 (Wash. 1958) which 
said: “Acts of a municipal corporation or its agents in the prosecution of a public 
work or use, which, if done by a private individual, would constitute a trespass, 
are deemed a constitutional taking rather than a trespass.” 

77 283 U.S. 546 (1913). 

78 United States v. Causby, 328 U.S. 256 at 262 (1945). 

79 Td. at 265. 
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In connection with the last sentence, it is well established that all damages 
accompanying an appropriation of property are compensable under the Fifth 
Amendment.® This is an important consideration, since under the Federal 
Tort Claims Act a plaintiff may be barred from recovery on a suit in 
nuisance because of the legalized nuisance doctrine. If on the other hand he 
can prove a taking, he is entitled to recover all actual damages resulting 
therefrom. 

Subsequent cases seem to have followed this interpretation and have 
held that there must be trespasses to the plaintiff’s airspace before there is 
a taking of an aviation easement. In Freeman v. United States®' plaintiffs 
sued for the taking of an aviation easement, but failed to prove that the 
flights complained of were directly over their land. The flight patterns were 
not directly over their land and any trespasses were thus a result of devia- 
tions from established patterns. The court interpreted the Causby case as 
stating that “although the landowner today cannot own above his land to 
the reaches of the universe as under the old common law doctrine, he can 
own a certain portion of the airspace and treat it as if it were part of the 
realty to the extent that it could be invaded or trespassed upon in the same 
manner as invasions of the surface.”®? It was then found that any damages 
to plaintiffs’ land were incident to the operation of a legalized nuisance. 
Inasmuch as there were no continuing trespasses, there could be no taking 
of an easement and the actual damages were not compensable under the 
Richards case.®8 

By the same token, it can be inferred that airplane flights in the navi- 
gable airspace above the minimum altitude requirements could not amount 
to continuing trespasses and could not constitute a taking. This was ex- 
pressly pointed out in Fitch v. United States,8+ where plaintiffs complained 
of actual damages produced by Air Force planes that flew 700 feet overhead. 
The minimum altitude requirement was 500 feet. The Federal District Court 
found that, in the absence of any showing of actual physical invasion of 
their domain, or intentional appropriation of their property by the Govern- 
ment, plaintiffs could not make out a case of taking without compensation. 
Since the flights were in the public domain, they were merely proximate 
to the plaintiffs’ realty and could not constitute trespasses. The damages 
were therefore consequential and not compensable under the Fifth Amend- 
ment. 

Finally, it should be pointed out that the federal statute defining navi- 
gable airspace has been amended by the Federal Aviation Act of 1958, as 
follows: “‘ ‘navigable airspace’ means airspace above the minimum altitudes 
of flight prescribed by regulations issued under this Act, and shall include 
airspace needed to insure safety in take-off and landing of aircraft.’’®5 This 
definition differs from that previously in effect insofar as it expressly 
includes airspace necessary for take-off and landing. The Matson case®® held 
that the new enactment had not changed the law of the Causby case, and 
that any continual government flights that were below the minimum cruising 
altitudes and caused substantial damage to the subjacent land constituted 





80 See State v. Rascoe, 181 Tenn. 43, 178 S.W. 2d 392 (1944) for a good dis- 
cussion of the added remedy of incidental damages given a plaintiff who has had 
some of his property appropriated, as against a plaintiff who has had no property 
appropriated and must sue the government in tort. 

81167 F. Supp. 541 (W.D. Okla., 1958). 

82 Td. at 544. 

83 Supra, p. 353; The consequential damages resulting from the operation of 
a legalized nuisance in proximity to another’s land are sometimes called “proxim- 
ey See United States v. 26.07 Acres of Land, 126 F. Supp. 374 (E.D. 

.Y., 1954). 

841957 U.S. & C. Av. R. 94 (D. Kan. 1957). 

85 49 U.S.C.A. 1801 (24), 72 Stat. 739. 

86 Supra, page 352. 
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a taking, even if they were made while taking-off or landing in designated 
flight patterns. The language of the opinion seems to indicate that the court 
simply refused to give any effect to the congressional declaration that air- 
space designated for taking-off or landing was in the public domain. It held 
that the test was still the minimum cruising altitude, which in this case was 
500 feet. The court said: “It would appear from the Causby decision that 
flights above the 500 foot regulated ceiling are beyond the reach of the 
landowner’s objection to interference with his property rights. As to such 
use he is in the position of abutting owners along public highways or rail- 
road rights-of-way.’”87 

It cannot be denied that the Matson decision appears to “fly in the face” 
of the federal statute. But one must not forget the injunction of the Causby 
case that minimum altitudes cannot be set so low as to place the “lower 
reaches” above the landowner’s land in the navigable airspace, because the 
regulations may then be struck down for unreasonableness. Hence, if the 
new federal statute were construed literally, it is submitted that it would 
be unconstitutional on the grounds that Congress cannot declare private 
realty to be in the public domain without payment of just compensation. 
In effect, the Matson opinion construed the statute so as to avoid constitu- 
tional questions. 


STATE RECOGNITION OF FEDERAL ALTITUDE REQUIREMENTS 


This brings us to the question of how far the state courts will recognize 
federal altitude requirements as limitations on ownership of airspace. It 
would seem that the state courts would not be constrained to give a broader 
interpretation to the federal statute and regulations placing navigable air- 
space in the public domain than the United States Supreme Court had. But 
in some instances they have. Certain cases, prior to the 1958 statute, seem 
to recognize that the airspace designated for take-off and landing is navi- 
gable airspace. This tendency may well become more pronounced as more 
state cases are decided under the new statute. 

In Antonik v. Chamberlain®® plaintiffs sued to enjoin the construction 
of an airport alleging that its operation would cause substantial actual dam- 
age through interference with the use and enjoyment of their homes. Planes 
taking off and landing from the airport allegedly committed repeated tres- 
passes when flying below 500 feet. In denying the injunction, the court 
appeared to rely heavily on the language of the federal regulation that 
prescribes minimum altitudes “except when necessary for take-off or land- 
ing.’”’89 The court stated: “In order that effect may be given to the regulations 
permitting flight in public domain, the words of the regulations—‘Except 
when necessary for take-off or landing’—must be construed to mean that a 
right is given to fly over the lands of others at heights of less than 500 feet, 
when necessary for take-off or landing.”®® The theory of this “right” is that 
the government has granted licenses to use reasonably the airspace below the 
navigable airspace. Its effect is considerably cushioned, however, by the 
pronouncement that there must be no abuse of the license. Abuse is defined 
as “ * * * the kind of abuse considered in the Causby case, supra, which con- 
stituted the appropriation of property for public use in contravention of the 
Fifth Amendment of the Constitution of the United States, or, such abuse 
as would constitute a nuisance.”®! The decision therefore holds that take-offs 





87171 F. Supp. at 286. 

88 81 Ohio App. 465, 78 N.E. 2d 752 (1947). 
89 See p. 347, supra. 

90 Other cite 78 N.E. 2d at 758. 

91 Tbid. 
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and landings are lawful if they are not nuisances or trespasses as defined 
by the Causby case. 

A broader interpretation of the regulation seems to have been given in 
Kuntz v. Werner Flying Service®? where, as in the Causby case, low flying 
planes stampeded plaintiff’s chickens. It was decided that no injunction 
should be granted because the inconveniences and hardships to the defendant 
would outweigh the benefits to the plaintiff. The theory of the holding 
appears to be that action in trespass would not lie if the aircraft flew in 
conformity to state and federal regulations, even if they flew below the 500 
foot minimum altitude. As for the nuisance, the court thought that it would 
take more than the loss of a few chickens to outweigh the inconvenience of 
closing a $20,000 airport. The case of Maitland v. Twin City Aviation Corp.%8 
wherein an injunction against continuing trespass was given upon the show- 
ing of actual damages, was distinguished because the flights complained of 
in that case were below the designated flight patterns. 

The theory has been advanced that the federal government, under the 
authority of the commerce clause, has pre-empted the field of air transpor- 
tation through its statutes and regulations and that state interference with 
flights made in accordance with these regulations is unconstitutional. No 
case has been found where a state court has enjoined flights within the 
navigable airspace above the minimum cruising altitudes. Inasmuch as the 
Causby case declared that take-off and landing regulations did not define 
navigable airspace in the public domain, it would seem that the state courts 
would be unduly restricting their authority by giving the federal statute a 
broader interpretation. This reasoning was followed in Gardner v. County 
of Alleghany®* which held that the government had pre-empted control over 
the airspace above the minimum altitude requirements, but that flights below 
could be enjoined by the state as trespasses, even if they were necessary 
for take-off and landing.®® An injunction against continuing trespasses was 
granted upon a showing that flights directly over plaintiffs’ land interfered 
substantially with the use and enjoyment of the land. 

All of the foregoing cases in this chapter were decided prior to the pas- 
sage of the Federal Aviation Act of 1958 which expressly defines airspace 
necessary for take-off and landing as navigable airspace. As we have seen, 
the Court of Claims®* has refused to give effect to the new change. It would 
therefore not seem to be incumbent upon the state courts to recognize any 
new limitations on airspace ownership. The Washington Supreme Court, in 
considering this question (under the former federal statute) in Ackerman 
v. Port of Seattle,®* gave reasons for not recognizing such limitations that 
are so clear and persuasive as to merit reiteration: 


Occasionally an extreme—seemingly absurd—illustration can be illumi- 
nating. Probably no one would assert a right to compensation for a taking, 





92257 Wis. 405, 43 N.W. 2d 476 (1950). 

93 254 Wis. 541, 37 N.W. 2d 74 (1949). 

9433 Pa. 88, 114 A. 2d 491 (1955). 

95 But the Pennsylvania Supreme Court has held that, in determining negli- 
gence, the federal minimum altitude regulations supersede the state regulations. 
In Yoffee v. Pennsylvania Power and Light Co., 385 Pa. 520, 123 A. 2d 636 (1956), 
the defendant, a power company, stretched long wires over a river at a height of 
185 feet. The markings on the support towers were partially concealed by foliage 
and the wires were invisible to airmen. Plaintiff’s testator, on a purely local flight, 
collided with the wires and was killed. A state statute provided a 500 minimum 
flight altitude over open water, while the pertinent federal regulation provided only 
that such flights be 500 feet away from any person, vessel, vehicle, or structure 
(see note 52, supra). It was held that the plaintiff was not guilty of contributory 
negligence in flying at 185 feet, because the flight complied with federal require- 
ments, which supercede the state statute. 

96 Supra, p. 352. 

97 Supra, note 76. 














SOME ASPECTS OF TRESPASS 357 


if the state constructed a road on the public domain. However, if the state 
first declared certain private lands to be public domain and then built a 
road therein, it is quite apparent that there would be a violation of Art. 1, 
Sec. 16, amendment 9, of the Washington Constitution. We believe this is 
as true with space in the air as it is with the surface of land. The govern- 
ment simply cannot arbitrarily declare that all of the airspace over a 
person’s land is public domain and then, cavalierly, claim absolute immun- 
ity against the property owners’ claims for any and all possible damages. 
We think that is what the court meant in the Causby case, supra, when it 
said that, if the Civil Aeronautics Act had prescribed the minimum safe 
altitude of flight to be 83 feet, there would have been a question as to the 
validity of the regulation as an articulation of government police power. 
Any prescribed safe minimum altitude of flight must be reasonable. The 
present standards of flight (500 feet over noncongested areas, and 1000 
feet over the nearest obstacle over congested areas) have been accepted 
as reasonable. Any attempted prescription of a lower altitude is subject 
to examination for its reasonableness and to a determination as to whether 
it amounts to a constitutional taking of one’s property.98 


A discussion of the issue of federal power to pre-empt airspace necessary 
for take-off and landing could not be complete without reference to the recent 
cases, Alleghany Airlines v. Village of Cedarhurst® and City of Newark v. 
Eastern Airlines,)©° both of which contain dicta to the effect that the federal 
government has such power, and has exercised it. These dicta, however, were 
directed to issues sounding in public nuisance, rather than trespass to the 
airspace of individual landowners. 

In the Cedarhurst case, the plaintiffs, certain airlines, sought to enjoin 
the enforcement of a municipal ordinance forbidding flights below 1000 feet. 
on the grounds that such flights were necessary for take-off and landing in 
accordance with C.A.A. flight regulations. The court granted the injunction, 
holding that the federal regulatory system had pre-empted the field of air- 
craft flight control and had therefore ousted the municipality of jurisdiction. 

The portion of the Newark case involving trespass has already been 
discussed. 

In the Newark case, a number of municipalities sued to enjoin flights 
below 1200 feet over the municipalities. The court held that the Civil Aero- 
nautics Board had primary jurisdiction over questions of flight control and 
that it could not decide questions involving the reasonableness of flight 
pattern procedures. 

Both of these decisions, however, specifically stated that Congress had 
not deprived the courts of jurisdiction over questions involving invasions 
of individual landowners’ rights as defined by the Causby case. In the Cedar- 
hurst case, no evidence was found that any aircraft flights constituted a 
trespass or nuisance to the people of the Village. The court pointed out that 
flights as low as 100 feet would not constitute trespass in the absence of 
allegations of actual and substantial damage. As discussed hereinbefore, the 
court in the Newark case found that there were no invasions of the “lower 
reaches” above any of the landowners’ properties. 


Cheskov v. Port of Seattle! is of particular interest since it was decided 
under the 1958 Federal Aviation Act. Landowners brought action against a 
municipal airport in nuisance, and against airlines using the airport for 
trespass in making flights over their property at altitudes of 300 to 500 feet. 
The nuisance action was dismissed as barred by the statute of limitations. 
Although no actual damages were proved, the trial court awarded nominal 
damages for technical trespass by the defendant airlines. The airlines 


98 329 P. 2d at 216. 

99 288 F. 2d 812 (2d Cir. 1956). 
100 Supra, p. 350. 

101 348 P. 2d 673 (Wash. 1960). 
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appealed, contending first, that there could be no trespass to airspace with- 
out a showing of actual damages, and secondly, that the airlines could not 
be guilty of trespass when conforming to take-off and landing procedures 
under the Federal Aviation Act. The Washington Supreme Court agreed 
with the airlines’ first contention and found that, under the Causby case, no 
action could lie in trespass in the absence of proof of actual damages. 


Although it was not necessary to decide the second contention, the case 
contains dicta that may be indicative of future action: 


Whether the airlines [could] be liable for invasions of the airspace 
belonging to the plaintiffs, as above defined, in spite of the fact that they 
have no control over their flight paths in landing and taking off * * * isa 
question not presented in this action. It would appear that the proprietor 
of the airport, having the power of eminent domain and the duty to pro- 
vide adequate facilities for the airport operations, would bear the primary 
liability for invasions of this type. Whether the proprietor should alone be 
liable is a question which must await a proper case for decision.102 


The above suggestion, that actions should be brought for a “taking” in 
cases where continual trespass occurs, seems to be a sound resolution of the 
conflict between the public interest in air commerce, with its attendant 
necessity of uniformity in flight regulation, and the landowner’s interest in 
his superjacent airspace. 


CONCLUSIONS 


Most of this paper has been concerned with what the law is. Leading 
cases have put forth different various tests for determining trespass to 
airspace, but if one common thread could be said to tie them together, that 
thread would seem to be actual damage. The Causby case seems to have been 
the unifying force, and, ambiguous as it may be, it has provided some 
uniformity in a field where uniformity is clearly needed. Actual damage as 
an element of trespass to realty is admittedly an anomaly, and may even be 
a contradiction. But if proof of actual damage is a somewhat bitter pill, it 
is more easily taken if one considers trespass to airspace a unique portion 
of the law. 

It further appears that the actual damage required to establish trespass 
must be substantial, but the flight need not necessarily have been unreason- 
able. Therefore, the doctrine of legalized nuisance does not bar action for 
damages caused by flights that constitute trespass, even if the flights are 
not unreasonable, illegal or unwarranted, as those terms are used in nuisance 
law. An injunction against continuing technical trespasses will not, however, 
be given upon a showing of nominal interferences with the use and enjoy- 
ment of subjacent land. 

One of the more intriguing hypothetical situations in this field is the 
aircraft flight between two mountains. Is there any sound reason for giving 
the landowner in the valley (directly below the flight) a remedy that is not 
available to the landowners on the mountainsides who may be even closer 
to the aircraft and who may suffer even more actual damage from its flight? 
An analogous situation is presented by a railroad built along the fringes of 
A’s land, which pours soot and smoke onto B’s house nearby. Should A be 
given relief that is denied to B? In both cases, the doctrine of legalized 
nuisance may bar recovery by the landowner who cannot prove trespass. An 
examination of the merits of this doctrine is beyond the scope of this dis- 
cussion, but perhaps a remedy for one deserving party is better than no 
remedy at all. 

Besides actual damage, another element of trespass to airspace appears 
to be that the flight in question must be below the floor of the navigable 








192 Td. at 678. 


























SOME ASPECTS OF TRESPASS 359 
airspace as defined by the federal regulations concerning minimum cruising 
altitudes. It is not anticipated that courts, in general, will find that flights 
within federally designated take-off and landing flight patterns are immune 
to trespass action. 

Whether or not the federal regulations are a reasonable standard also 
poses an interesting problem. In view of the higher minimum altitude 
requirements over congested areas, are not landowners in rural areas being 
discriminated against? The damage caused by flights at 600 feet may be 
the same to the farmer as to the city dweller. 

Finally, it appears that in the event of a conflict between local and federal 
regulations concerning a definition of navigable airspace, the local regula- 
tions will probably not be given effect. This seems to be especially clear in 
situations where the local minimum altitudes are higher than the federal 
requirements. 

In summary, the position taken by the authors of Tentative Draft of the 
Restatement of Torts, 2d!°3 would probably be better if unprivileged flights 
were defined as those conducted below the minimum cruising altitudes per- 
mitted by the federal regulations, and in such a manner as to interfere 
substantially with the possessor’s use and enjoyment of the surface of the 
earth or the airspace above it. 


103 Supra, p. 344. 
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Compiled by JULIAN GAZDIK in co-operation with ICAO Officials, G. F. 
FITZGERALD (on legal matters), A. M. LESTER (on economic/statistical mat- 
ters) and Mrs. M. A. DOWLING. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 
Report of the Sub-Committee on the Draft Aerial Collisions Con- 
vention. 
Status of International Conventions. 


ORGANIZATION FOR EUROPEAN ECONOMIC 
CO-OPERATION 
Convention on Third Party Liability in the Field of Nuclear Energy. 


I. INTERNATIONAL CIVIL AVIATION ORGANIZATION 


REPORT OF THE SUB-COMMITTEE ON THE DRAFT AERIAL 
COLLISIONS CONVENTION — PARIS 1961 


Meetings of the Subcommittee 

1. The Subcommittee on Aerial Collisions established by the Legal Com- 
mittee at its Thirteenth Session (September 1960) met in Paris from 14 to 
24 March 1961 and held fifteen meetings. 

1.1 It was composed as follows: 


Members! 
Mr. J. A. Ustarroz (Argentina) 
Mr. S. Iuul (Denmark) 
Mr. A. Garnault (France) 
Miss R. Bosquet (France) 
Mr. G. Rinck (Germany) 
Mr. G. Schmidt-Rintsch (Germany) 
Mr. M. Yazawa (Japan) 
Mr. A. Francoz Rigalt (Mexico) 
Mr. J. H. Beekhuis (Netherlands) 
Mr. J. B. Diaz (Philippines), Vice-Chairman of the Legal Committee 
Mr. C. Gémez Jara (Spain) 
Mr. K. J. E. Sidenbladh (Sweden), Chairman of the Legal Committee 
Mr. W. Guidimann (Switzerland) 
Mr. W. Beckett (United Kingdom) 
Mr. R. P. Boyle (United States of America) 
Miss H. A. Colclaser (United States of America) 


Observers 
Non-Contracting State represented 
Mr. A. Borissenko (Union of Soviet Socialist Republics) 
Mr. I. Koudriavtsev (Union of Soviet Socialist Republics) 
International Organizations represented 
Mr. M. Smirnoff (ICC) 
Mr. R. Hantisse (IFALPA) 
Mr. D. H. F. Graves (IUAT) 


1 Mr. J. B. Berezowski (Polish People’s Republic), Vice-Chairman of the Legal 
Committee was not present. 
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1.2 Chairman: Mr. W. Guidimann was elected Chairman of the Subcom- 
mittee. 


Terms of Reference 

2. At its Thirteenth Session (September 1960), the Legal Committee 
“decided to request the Subcommittee on Aerial Collisions to continue its 
work, with certain changes in membership, and to prepare a draft conven- 
tion for submission to the Fourteenth Session of the Committee taking into 
account discussions which had taken place, and decisions reached, during 
the Thirteenth Session.” 


Documents 
3. Documentation before the Subcommittee included the following: 

—Report of the Subcommittee on Aerial Collisions including the Draft 
Convention (Paris 1960) and a Secretariat draft embodying decisions 
taken by the Legal Committee at its Thirteenth Session; 

—Comments of States and International Organizations on the Paris 
Draft, 1960; 

—Draft Minutes of Meetings 18-20 and 22-23 of the Thirteenth Session 
of the Legal Committee, (September 1960) ; 

(Note: Discussion of the subject of aerial collisions took place during 
these meetings.) 

—Report on Aerial Collisions attached to the Summary of the Work of 
the Legal Committee during its Thirteenth Session (September 1960) 
—Doc. 8101, LC/145; 

—Money of Account in Case of Damages resulting from Collisions— 
Resolution of International Law Association, Hamburg, 1960; 

—Questionnaires prepared by the Chairman of the Subcommittee. 


MAIN DECISIONS TAKEN BY THE SUBCOMMITTEE 


4. At the outset, the Subcommittee noted that the Legal Committee, during 
its Thirteenth Session (September 1960), had discussed and had taken 
decisions on certain main principles. Accordingly, the Subcommittee consid- 
ered itself bound by the following principles: 

(a) the Convention on Aerial Collisions should not include: 

(i) provisions regulating the liability of air traffic control agencies ; 

(ii) nor provisions for direct actions being brought in respect of 
damage on the surface; 

(b) as to the basis of liability: 

(i) the operator should be subject to the Warsaw system of the 
reversal of the burden of proof in respect of damage to passen- 
gers and goods on the other aircraft, but the operator may 
exonerate himself by proving that he and his servants or agents 
had taken all necessary measures to avoid the damage or that 
it had been impossible for him or them to take such measures; 

(ii) in respect of other damage, the operator’s liability would be 
based on fault; 

(c) there would be no overall limitation of liability; 

(d) the Hague limits in respect of passengers and consignors should be 

the basis for the preparation of a draft convention; 

(e) there would be no cumulation of amounts recoverable. 
4.1 The Subcommittee having noted that the Legal Committee at its Thir- 
teenth Session had not considered a substantial number of comments filed 
with respect to the Paris Draft of 1960, decided that, in preparing a new 
draft convention, it should, to the extent possible, take these comments into 
account. 
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5. The Subcommittee, having studied the subject of aerial collisions in 
the light of the foregoing, reached, apart from questions of drafting, the 


following conclusions: 
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The objective of the proposed Convention should continue, as in past 

drafts, to be the regulation of liability of operators of aircraft with 

respect to damage resulting from collisions or interference between 
aircraft in flight. 

Such liability will have a dual basis: 

(a) The operator shall be liable upon proof that the collision or 
interference was caused by his fault or that of his servants or 
agents acting within the scope of their employment. 

(b) There will be a presumption of liability of the operator of each 
aircraft involved in a collision or interference in the case of 
damage due to: 

(i) death, injury or delay caused to a person on board another 
such aircraft, and 

(ii) loss, damage or delay caused to property on another such 
aircraft, except property belonging to the operator of the 
latter aircraft; 

however, the operator concerned can exonerate himself from 

liability if he proves that he and his servants or agents have 

taken all necessary measures to avoid the damage or that it 

was impossible for him or them to take such measures. 

The claims governed by the Convention would be in respect of dam- 

age caused to one of the aircraft or persons or property thereon by 

another aircraft as well as a recourse action by one of the operators 
against another; other claims, for example, any brought by an in- 
jured passenger against his own carrier or a claim for damage 
caused on the surface as a result of a collision, will fall outside the 

Convention. 

Proof by the operator that the damage was caused by or contributed 

to by the negligence of the injured person may, in cases where that 

person is not the operator of one of the aircraft, lead to total or 
partial exoneration from liability. 

Claims governed by the Convention would be subject to a limit, 

except in cases of what, for brevity, may be described as wilful 

misconduct or where there has been unlawful use of the aircraft. 

There should not be in addition an overall limit of liability for each 

operator ; 

There will be no cumulation of amounts recoverable: hence a claim- 

ant will not be able to recover more than the applicable maximum 

limit specified in the Convention regardless of whether the claim is 
brought against one or more of the operators liable; furthermore 

a plurality of claimants will not result in their being able to recover 

in the aggregate an amount in excess of the limit applicable to the 

operator. 

There should be an apportionment of the total damage among the 

operators involved under a system which takes into account the 

degrees of their respective fault as well as cases where none of them 
has been at fault. 

The adjudication of claims under the Convention may take place 

before a competent court of any Contracting State in which the 

collision occurred or in which the defendant has his domicile or 
principal place of business. 

States should be encouraged to agree to having claims for damage 

caused by their military or other State aircraft governed by the 
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Convention, although the Convention should provide that any State 
may at any time make certain reservations in respect of the applica- 
tion of the Convention to its State aircraft. 


Draft Convention of Paris 1961: Questionnaire and Commentary 


6. The above and other decisions of the Subcommittee are embodied in the 
text of a draft Convention which appears in Appendix A hereto. At the 
request of the Subcommittee, the Chairman has prepared an Analysis of 
the draft Convention which appears in Appendix B hereto but which, not 
having been fully examined by the Subcommittee, should not be deemed to 
affect the text of the draft Convention itself. 

7. The Subcommittee was unable, in the time available during its session, 
to prepare a detailed commentary on the draft Convention. Accordingly, it 
has authorized the Secretariat to prepare such a commentary which should 
be approved by the Chairman of the Subcommittee. 


APPENDIX A 
DRAFT CONVENTION ON AERIAL COLLISIONS 


ARTICLE 1 


1. The provisions of this Convention apply when damage contemplated by 
the Convention results from a collision or interference between two or more 
aircraft in flight: 

(a) if the collision or interference occurs in the territory of a Contract- 
ing State and at least one of the aircraft involved is registered in 
another Contracting State, or 

(b) if two or more of the aircraft involved are registered in different 
Contracting States, irrespective of where the collision or interfer- 
ence occurs. 

2. An aircraft is deemed to be in flight from the moment when power is 
applied for the purpose of actual take-off until the moment when the landing 
run ends. In the case of an aircraft lighter than air, the expression “in 
flight” relates to the period from the moment when it becomes detached from 
the surface until it becomes again attached thereto. 


ARTICLE 2 


1. Liability for the damage contemplated in this Convention shall, subject 
to the provisions of the following articles, attach to the operator. 


2. For the purposes of this Convention the term “operator” shall mean 
the person who was making use of the aircraft at the time the damage was 
caused, provided that if control of the navigation of the aircraft was retained 
by the person from whom the right to make use of the aircraft was derived, 
whether directly or indirectly, that person shall be considered the operator. 
A person shall be considered to be making use of an aircraft when he is 
using it personally or when his servants or agents are using the aircraft 
within the scope of their employment. 


ARTICLE 3 


Except in the case of recourse actions between the operator of an air- 
craft, his servants or agents, and the operator of another aircraft, his 
servants or agents, this Convention shall not apply to the liability of an 
operator, his servants or agents, in respect of persons or property on board 
his aircraft or of persons or property on the surface. 
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ARTICLE 4 


In the case of a collision or interference the operator of each of the 
aircraft involved shall, if it is proved that the collision or interference was 
caused by his fault, be liable: 

(a) for loss of or damage to any of the other aircraft involved, including 

the equipment or accessories thereof; 

(b) for loss, damage or delay caused to any other property on that other 

aircraft and belonging to its operator ; 

(c) for loss of use of that aircraft; 

(d) for any amount the operator of the other aircraft has paid under 

a legal obligation as compensation for damage caused by the collision 
or interference. 


ARTICLE 5 


1. In the case of a collision or interference, the operator of each of the 
aircraft involved shall be liable for damage due to: 
(a) death, injury or delay caused to a person on board another of such 
aircraft, and 
(b) loss, damage or delay caused to property on such other aircraft 
except property belonging to the operator of such other aircraft. 
2. The operator shall not be liable for damage contemplated in the preceding 
paragraph if he proves that he and his servants or agents have taken all 
necessary measures to avoid the damage or that it was impossible for him 
or them to take such measures. 


ARTICLE 6 


If the operator proves, in an action brought against him by a person 
who is not the operator of one of the aircraft involved, that the damage was 
caused by or contributed to by the negligence of the injured person, the 
Court may, in accordance with the provisions of its own law, exonerate the 
operator wholly or partly from his liability. 


ARTICLE 7 


1. If damage has resulted from a collision or interference caused by the 
fault of the operators of two or more aircraft, each of the operators shall be 
liable to the other operators in proportion to the degrees of fault respectively 
committed, and if the respective degrees of fault cannot be ascertained then 
the total damage shall be shared equally between the operators involved. 

2. Unless one of the operators involved has been at fault, they shall bear 
equally all compensation which has been paid by any of them under a legal 
obligation for any damage caused by the collision or interference. 


ARTICLE 8 


Notwithstanding the provisions of Article 7, an operator shall not be 
liable in any action in recourse for the payment of any sum which would 
result in his liability exceeding any applicable limits of liability or depriving 
him of any defense or benefit which he would be entitled to invoke in respect 
to persons or property on the surface or carried on his aircraft. 


ARTICLE 9 


For the purposes of this Convention, the fault of an operator includes 
the fault of his servants or agents acting within the scope of their employ- 


ment. 
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ARTICLE 10 


Subject to the provisions of Articles 8 and 11, the liability of the opera- 
tor of an aircraft involved in a collision or interference shall, with respect 
to damage caused to another aircraft or to persons or property on board 
thereon, be subject to the following limits: 

(a) for loss of or damage to that aircraft including the equipment and 
accessories thereof and any property thereon belonging to its oper- 
ator: ‘thé proved value at the time of the collision or interference 
or the tostof repairs or replacement, whichever is the least; 

(b) for loss of use of that aircraft: 10% of the value of that aircraft 
as determined under subparagraph (a) ; 

(c) for death, injury or delay caused to a person on board: 250,000 
francs for each such person; 

(d) for all the objects which a person on board had in his charge: 5,000 
francs per person; 

(e) for loss, damage or delay caused to any other property on board 
the aircraft not belonging to the operator of that aircraft: 250 
francs per kilogram. 

2. The sums mentioned in francs in this Article shall be deemed to refer 
to a currency unit consisting of 65% milligrams of gold of millesimal fine- 
ness 900. These sums may be converted into national currencies in round 
figures. Conversion of the sums into national currencies other than gold 
shall, in case of judicial proceedings, be made according to the gold value of 
such currencies at the date of the judgment. 


ARTICLE 11 


The limits of liability provided in the preceding Article shall not apply: 

(a) if it is proved that the damage resulted from an act or omission of 
the operator, his agents or servants, done with intent to cause 
damage, or recklessly and with knowledge that damage would prob- 
ably result; provided that in the case of such act or omission of an 
agent or servant, it is also proved that he was acting within the 
scope of his employment; or 

(b) if the person liable has wrongfully taken and made use of the air- 
craft without the consent of a person entitled to permit its use. 


ARTICLE 12 


If any action arising out of damage to which this Convention relates is 
brought against a servant or agent of an operator, such servant or agent, 
if he proves that he acted within the scope of his employment, shall not be 
liable except upon proof of fault and shall also be entitled to avail himself 
of all the provisions of this Convention which are applicable to the operator 
himself. 


ARTICLE 13 


1. The liability of the operator of any one aircraft and his servants and 
agents for damage contemplated in this Convention shall not, except as 
provided in Article 11, exceed in the aggregate the respective limits pre- 
scribed in paragraph 1 of Article 10. 

2. Except as provided in Article 11, a claimant may not recover more than 
the maximum amounts specified in paragraph 1 of Article 10 in the cases 
therein referred to, regardless of whether the claim is brought against one 
or more of the operators liable. 
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3. The Court trying the case may require the claimant to provide such 
guarantees for ensuring observance of the provisions of this Article as the 
Court may consider necessary. 


ARTICLE 14 


Actions under the provisions of this Convention must be brought, at the 
option of the plaintiff, before a competent court of any Contracting State in 
which the collision or interference occurred or in which the defendant has 
his domicile or principal place of business. 


ARTICLE 15 


1. Actions under this Convention shall be subject to a period of limitation 
of two years from the date of the incident which caused the damage. 

2. The grounds for suspension or interruption of the period referred to in 
this Article shall be determined by the law of the Court trying the action; 
but in any case the right to institute an action shall be extinguished on the 
expiration of three years from the date of the incident which caused the 
damage. 

8. In the case of actions in recourse, the period provided for in paragraphs 
1 and 2 shall be prolonged so as to allow to any person desiring to exercise 
his right of recourse a period of six months in which to do so, reckoned from 
the date he became entitled under the Convention to exercise his right of 
recourse. 


ARTICLE 16 


1. Any State may at any time make any of the following reservations: 
(a) that this Convention shall not apply to all or specified classes of its 
State aircraft, or 
(b) that an action with respect to damage caused by its State aircraft 
shall be subject only to the jurisdiction of its own courts. 


2. Any State making a reservation as aforesaid may at any time withdraw 
it. 

8. For the purposes of this Article aircraft used in military, customs and 
police services shall be deemed to be State aircraft; however, any aircraft 
engaged in the carriage of passengers, cargo or mail for remuneration or 
hire shall not be deemed to be State aircraft. 


ARTICLE 17 


Contracting States will, as far as possible, facilitate payment of compen- 
sation under the provisions of this Convention in the currency of the resi- 
dence of the claimant if he so desires. 


ARTICLE 18 


If legislative measures are necessary in any Contracting State to give 
effect to this Convention, the Secretary General of the International Civil 
Aviation Organization shall be informed forthwith of the measures so taken. 


ARTICLE 19 


Nothing in this Convention shall affect any of the provisions of the 
Convention for the Unification of Certain Rules Relating to International 
Carriage by Air, done at Warsaw on 12 October 1929 or of the Protocol to 
amend the said Convention, done at The Hague on 28 September 1955, or 
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of the Convention on Damage Caused by Foreign Aircraft to Third Parties 
on the Surface, done at Rome on 7 October 1952, in a case where any of these 
instruments is applicable. 


APPENDIX B 


ANALYSIS OF THE DRAFT CONVENTION 
(Prepared by the Chairman of the Subcommittee) 


This Questionnaire refers to the draft Convention as contained in 
Appendix A. 
+ Positive answer incorporated in the draft Convention. 
— A negative answer was given by the Subcommittee to this question. 


Article 1: Scope of Application 


1. Character of accident: 
—Collisions only? . 
—Collisions and interferences? 
—Definition of collision? 
—Definition of interference? . 


Li+] 


2. Character of vehicles involved: 
—Aircraft only? ; 
—Aircraft, spacecraft, rockets, etc. ? 


i+ 


3. Situation of aircraft involved: 
—Principle: In movement? 
In flight? . 
—Application: One aircraft involved? 
More than one aircraft involved? 
All aircraft involved? 
—Definition of “in flight’? 
—According to Art. 1(2) Rome? 


4. Character of damage caused (v. Articles 4 and 5) 


5. Flag of aircraft and place of accident: 
(a) Preliminary question: Should be treated like aircraft 
registered in a Non-Contracting State: 
—Aircraft owned or operated by international 
organizations? 
—State aircraft? (v. Article 16) 
(b) Flag and place situations. 
CSA: Contracting State A 
CSB: Contracting State B 
NCS: Non-Contracting State 
HS: High seas, etc. 
Aircraft involved Place of Accident 
CSA CSB NCS HS 
fe wx ete 
ade ae ae 


i+] 


ee 


CSA/CSA 
CSA/NCS 
CSB/CSB 
CSB/NCS 
CSA/CSB 
NCS/NCS 


6. Express exclusion of particular contractual relations 
(Art. 25 Rome)? , : , 2 ‘ ; p — 


fe+4 1 1 
+ 
|+ | 
|+ 
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Article 2: Persons Liable 

1. General principle: Liability of operator (para. 1) ? 

2. Definition of operator (para. 2)? . ; : 
General adoption of Art. 2(2) Rome? . 

Adoption of Art. 2(2)(a) Rome? 

Adoption of Art. 2(2) (b) Rome? 

—without amendment? . 
—with amendment: “within the scope of their 
employment’’? : : 

3. Other persons liable: 

Owner of aircraft involved: 

—liability precluded by Convention? 
—liability restricted by Convention? 

Servants or agents of operator: (v. Art. 12): 
—liability precluded by Convention? 
—liability restricted by Convention? 

Air traffic control agencies: 

—liability precluded by Convention? 
—liability restricted by Convention? 

Other persons (e.g. manufacturers) : 

—liability precluded by Convention? 
—liability restricted by Convention? 

4. Non-application of Convention with regard to direct 
liability of operator and his servants or agents in 
respect of (Art. 3): 

—persons or property on his own aircraft? 
—persons or property on the surface? 


Articles 4-5: Foundation of Liability—Burden of Proof— 
Damage Contemplated 
1. Foundation of liability and burden of proof: 
(a) Group I (Art. 4): General rule 
Burden of proof of claimant: 
Collision or interference? 
Damage? 
Causation? : 
Fault of operator? . : 
Or fault or his servants or agents? 2 
Acting within the scope of their employment? 
(b) Group II (Art. 5): Adoption of Warsaw principles 
Burden of proof of claimant: 
Collision or interference? 
Damage? 
Causation? : 
Exoneration of operator as by Warsaw Art. 20(1)? 1 ae 
2. Persons entitled to bring actions: 
To be determined by Convention? . 
Exclusive enumeration? 
Non-exclusive enumeration? 
To be determined by applicable law? 
Express reference? . ; 
Determination of applicable law by Convention? : 
3. Direct damage contemplated by Convention: 
(a) Character of enumeration of damage contemplated 
by Convention: 
Enumeration exclusive for application of Convention? 
Possibility of other damage under applicable law? . 
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(b) Damage contemplated by Convention: 
(i) In respect of defendant operator’s aircraft 
(v. Art. 3): 
—Damage caused to owner? . . : ~ 
—Damage caused to operator himself? . — 
—Damage caused to persons on board? . — 
—Damage caused to (other) property 
on board? i . : — 
—Damage caused on the surface? : ? a 
—Damage caused to other third parties? _ 
(ii) In respect of plaintiff operator’s aircraft: 
Damage caused to aircraft (including 
equipment) : 
—Owner 
—Operator . 
—Third parties 
Loss of use of aircraft (including delays) : 
—Owner , ‘ : : 
—Operator . 
—Third parties 
Damage caused to property on n board 
(including delays) : 
—Operator’s? 
—Servants’ or agents’ of operator? 
—Passengers’ 
Personal property? . : F — 
Registered maces? : , ; — 
—Freight? . g ‘ ‘ ‘ a 
—Mail? : ; ; : ; - — 
—Other? . : : — 
Damage caused to persons on ‘board: 
Operator 
Death or injuries? , A : — 
Delays? : ‘ : — 
Servants or agents of operator: 
Death or injuries? , ; — 
Delays? : ; : ; 2 — 
Passengers: 
Death or injuries? ‘ P ‘ — 
Delays? : : : — 
Damage caused on the surface: 
Death or injuries? . ; : . — 
Property damages? . : — 
(iii) Character of connection between —_— 
and accident: 
Rule concerning remoteness of damage 
(v. Art. 1(1) Rome) 
To be determined by applicable law? 
Determination of applicable law by Convention? 
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4. Recourse actions (indirect damage) : 
(a) Parties concerned: 
—Operator vs. operator? . 
—Other parties: 
Actions precluded by Convention? 
Actions restricted by Convention? 
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(b) Basis of action: 
—Compensation for damage governed by 
Convention? r 
—Compensation for damage not governed by 
Convention, but caused by collision or 
interference within scope of application of 
Convention? 
(c) Further prerequisites with regard to basis of action : 
—Legal obligation to pay compensation 
concerned? . 
—Actual payment of compensation concerned? 


Article 6: Contributory Negligence (Claimant Not Operator) 


Reference to applicable law (Art. 21) Warsaw? 
Reduction of compensation according to contribution 
(Art. 6(1) Rome)? ; 


Article 7: Claims Between Operators 


1. Fault proved: 

Degrees of respective faults ascertainable: 
Apportionment by Convention? 
According to degrees? 

Degrees of respective faults not ascertainable: 
Apportionment by Convention? 

According to aircraft weights? . 
In equal parts? 
Damage lies where it falls? 
(Limits for recourse actions v. Art. 8) 
2. Fault not proved: 
Apportionment by Convention? 
According to aircraft weights? . 
In equal parts? 
Damage lies where it falls? 


Article 8: Limitation of Recourse Actions 


General rule: Same defenses for defendant as in 
direct action? 
Scope of application: 
—wWith regard to defenses: 
Limits only? 
All limits, defenses and benefits? 
—With regard to basic direct actions: 


Persons or property damaged on the surface? . 
Persons and property carried in own aircraft? . 
Persons and property carried in other aircraft . 


Article 9: Fault of Servants or Agents 


General rule: 
Included in fault of operator? . 
Exceptions? . 


Article 10: Limitation of Liabilities 
1. Direct actions: 
(a) Principle: No overall limitation? 


(b) Group limitations (listed according to enumeration 
in Art. 4-5; v. No. 3(b)) 





oe es 


+ 


J++ +] 

















INTERNATIONAL 


Damage caused to aircraft: 
Principle: Limitation equal to value 
Application: Which value? 
—single value ; 
—alternative values? 
Fair market value prior to incident? 
Proved value at time of incident? . 
Cost of repairs or replacement? 


Determination of alternative by choice of plaintiff? i. 


Whichever the lesser? . 
Damage caused by loss of use of aircraft: 
10% of value of aircraft? 
Damage caused to property on board: 
Objects in charge of a person on board: 
5,000 Frs. per person (Warsaw) 
Operator’s property: 
Limitation equal to proved or repair/ 
replacement value 
All other property: 
250 Frs./kg. (Warsaw) 
Damage caused to persons on board (death, injuries, 
delays) : 
250,000 Frs. per person (Hague) . 
(c) Currency clause—According to Art. 11(4) Rome/ 
Art. XI (Art. 22(5)) Hague 


2. Recourse actions: 


Principle: No direct limitation 
Exceptions: v. Art. 8. 


Article 11: Unlimited Liability 
1. Principle: Admission of unlimited liability? . 
2. Cases: 


Article 12: Actions Against Operator’s Servants or Agents 
tL 


(a) Intention only (Art. 12(1) Rome) ? 
Intention and wilful misconduct 
(Art. XIII/Art. 25 Hague) ? 


Agents or servants: Within scope of employment? 


(b) Wrongful use (Art. 12(2) Rome) ? 


Principle (v. Art. 2): Actions under applicable law 
admitted outside of Convention. 
—With restrictions by Convention? 
—Proviso: acting within scope of employment? 
Restrictions by Convention: 
(a) Liability only on proof of fault? 
Of gross negligence? 3 
(b) Some defenses as operator? . 


Article 18: Rules Against Accumulation 
Para. 1. General and plurality of claimants: 


Principle: Limitation of claims to applicable 
group limit? : 
Exception: Removal of limits under Art. 10?. 


Para. 2. Plurality of defendants: 





Principle: Limitation to applicable group limit? 
Exception: Removal of limits under Art. 10? 
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Para. 3. Procedure: 
Discretion of court? 
Specific rules of procedure? 


Article 14: Jurisdiction 


1. Principle: 
(a) One forum only? . 
Option of plaintiff to choose between more than 
one forum? : 
(b) Restriction: Within Contracting States only? : 


2. Choice of fora: 
(a) Place of collision or interference? . 
(b) Domicile or principal place of business of defendant? 
(c) Domicile of plaintiff within normal a 
over defendant? 
3. Proviso: That court has sedeiiteliaan over atone 
without regard to this Convention: 
—with regard to forum 2(a) ? 
—with regard to forum 2(b) ? 
—with regard to forum 2(c) ? 


Article 15: Periods of Limitation 


1. Direct actions: 

(a) Period: Two years from date of collision or 
interference? 

(b) Suspension or interruption: 
—Determination of ground by lex fori? . 
—Preclusion period: Three years? 

2. Recourse actions: 

(a) Period: Six months from date of actionable right? . 

(b) Suspension or interruption: 
—Determination of ground by lex fori? . 
—Preclusion period: Three years? 


Article 16: Reservations With Regard to State Aircraft 


1. Principle: Admission of reservations with regard to 
interferences in which own State aircraft of 
Contracting State are concerned? 


2. Contents: 
(a) With regard to aircraft: 
General: That Convention shall not apply to its 
State aircraft? 
—that Convention shall apply as s if its State 
aircraft had been an aircraft registered 
in a non-contracting State? . 
Restrictions: 
—All or no State aircraft? : 
—All State aircraft or specified classes? : 
—Specified classes only (up to all, if specified)? . 
—Classes specified by Convention? ; 
(b) With regard to jurisdiction: 
General: That actions subject only to jurisdiction of 
own courts? : ‘ , : ; 
Actions: 
—aAll actions with respect to such damage? 
—Actions only against operator of State 
aircraft involved? 
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. Definition of State aircraft: 
—Express reference to military, customs and 
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police aircraft (Art. 3 Chicago)? . 


—Exclusion of aircraft engaged in the carriage 
of passengers, cargo or mail for remuneration? 

. Time and effects of reservation and withdrawal: 
(a) Reservations: 


—Admission at time of ratification or 
adherence only? . : 

—Admission any time? 

—Taking effect? 


(b) Withdrawal: 


—Admission any time? 
—Taking effect? 


Article 17: Facilitation of Payments 
Principle: Facilitation clause? 
Wording: 


—Reference to currency of residence 
of claimant? - ; : 

—Reference to currency of State where 
damage occurred (Art. 27 Rome) ? 


Article 18: Information on Legislative Measures 
Adoption of Art. 28 Rome? . 


Article 19: General Reservations 
With regard to the Warsaw/Hague Convention? 
With regard to the Rome Convention? . 

With regard to other applicable laws? . 
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INTERNATIONAL CIVIL AVIATION ORGANIZATION 
STATUS OF INTERNATIONAL CONVENTIONS 


Afghanistan 


Argentina 
Australia 
Austria 
Belgium 
Bolivia 
Brazil 
Burma 
Cambodia 
Cameroun 
Canada 
Ceylon 
Chile 
China 
Colombia 
Costa Rica 
Cuba 





Total 84 


Cyprus 


Czechoslovakia 


Denmark 


Dominican Rep. 


Ecuador 

El] Salvador 
Ethiopia 
Finland 
France 


German Fed. Rep. 


Ghana 
Greece 
Guatemala 
Guinea 
Haiti 
Honduras 
Iceland 


CHICAGO CONVENTION ON INTERNATIONAL CIVIL AVIATION 
Contracting Parties—April 1, 1961 
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India 
Indonesia 
Iran 

Iraq 

Ireland 
Israel 

Italy 

Ivory Coast 
Japan 
Jordan 
Korea 
Kuwait 
Laos 
Lebanon 
Liberia 
Libya 
Luxembourg 
Malaya 

Mali 

Mexico 
Morocco 
Nepal 
Netherlands 
New Zealand 
Nicaragua 


Geneva Convention on the International Recognition of Rights in Air- 


craft (1948) 


Nigeria 

Norway 
Pakistan 
Panama 
Paraguay 

Peru 

Philippines 
Poland 

Portugal 
Senegal 

Spain 

Sudan 

Sweden 
Switzerland 
Thailand 
Tunisia 

Turkey 

Union of South Africa 
United Arab Rep. 
United Kingdom 
United States 
Uruguay 
Venezuela 
Viet-Nam 
Yugoslavia 


Contracting Parties—April 1, 1961 


Argentina 
Brazil 
Chile 
Ecuador 

E! Salvador 
Germany 
Haiti 

Italy 


Rome Convention on Damage Caused by Foreign Aircraft to Third 


Parties on the Surface (1952) 


Total 16 


Laos 

Mexico 

Norway 

Pakistan 

Sweden 

Switzerland 

The Netherlands 

United States of America 


Contracting Parties—April 1, 1961 


Australia 
Canada 
Ceylon 
Ecuador 
Haiti 


Total 10 


Honduras 
Luxembourg 
Pakistan 

Spain 

United Arab Republic 
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Protocol to Amend the Convention for the Unification of Certain Rules 
Relating to International Carriage by Air signed at Warsaw on 12 October 
1929 (opened for signature on 28 September 1955) 


Contracting Parties—April 1, 1961 


Total 19 


Australia 

Czechoslovakia 

E] Salvador 

France 

Federal Republic of Germany 
German Democratic Republic 
Hungary 

Ireland 

Laos 

Luxembourg 


Mexico 

Poland 

Rumania 

The Netherlands 
United Arab Republic 
Ukranian SSR 

USSR 

Venezuela 

Yugoslavia 


Warsaw Convention for the Unification of Certain Rules Relating to 
International Carriage by Air signed at Warsaw on 12 October, 1929 


Contracting Parties—April 1, 1961 


Approximate 57 
Argentina Japan 
Australia Czechoslovakia 
Belgium Liberia 
Burma Liechtenstein 
Brazil Jordan 
Bulgaria Luxembourg 
Byelorussia Malaya 
Cambodia Morocco 
Canada Mexico 
Ceylon Norway 
China New Zealand 
Denmark Pakistan 
Egypt Philippines 
Ethiopia Poland 
Finland Portugal 
France Rumania 
Germany—Democratic Rep. Sweden 
Germany—Federal Rep. Switzerland 
Ghana The Netherlands 
Greece Spain 
Hungary Union of South Africa 
India Ukranian SSR 
Indonesia United Kingdom 
Ireland United States 
Iceland United Soviet Social Republic 
Israel Venezuela 
Italy Viet-Nam 
Laos Yugoslavia 
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Il. ORGANIZATION FOR EUROPEAN 
ECONOMIC CO-OPERATION 


CONVENTION ON THIRD PARTY LIABILITY IN THE FIELD OF 
NUCLEAR ENERGY 


The Governments of the Federal Republic of Germany, the Republic of 
Austria, the Kingdom of Belgium, the Kingdom of Denmark, Spain, the 
French Republic, the Kingdom of Greece, the Italian Republic, the Grand 
Duchy of Luxembourg, the Kingdom of Norway, the Kingdom of the Nether- 
lands, the Portuguese Republic, the United Kingdom of Great Britain and 
Northern Ireland, the Kingdom of Sweden, the Swiss Confederation and the 
Turkish Republic; 

Considering that the European Nuclear Energy Agency, established 
within the framework of the Organization for European Economic Co-opera- 
tion (hereinafter referred to as the “Organization”), is charged with en- 
couraging the elaboration and harmonization of legislation relating to nu- 
clear energy in participating countries, in particular with regard to third 
party liability and insurance against atomic risks; 

Desirous of ensuring adequate and equitable compensation for persons 
who suffer damage caused by nuclear incidents whilst taking the necessary 
steps to ensure that the development of the production and uses of nuclear 
energy for peaceful purposes is not thereby hindered; 

Convinced of the need for unifying the basic rules applying in the various 
countries to the liability incurred for such damage, whilst leaving these coun- 
tries free to take, on a national basis, any additional measures which they 
deem appropriate, including the application of the provisions of this Con- 
vention to damage caused by nuclear incidents not covered therein; 

Have agreed as follows: 


ARTICLE 1 


(a) For the purposes of this Convention: 
(i) “A nuclear incident” means any occurrence or succession of occur- 
rences having the same origin which causes damage, provided that 
such occurrence or succession of occurrences, or any of the damage 
caused, arises out of or results from the radioactive properties, or 
a combination of radioactive properties with toxic, explosive, or 
other hazardous properties of nuclear fuel or radioactive products 

or waste or with any of them. 

(ii) “Nuclear installation” means reactors other than those comprised 
in any means of transport; factories for the manufacture or proc- 
essing of nuclear substances; factories for the separation of iso- 
topes of nuclear fuel; factories for the reprocessing of irradiated 
nuclear fuel; facilities for the storage of nuclear substances other 
than storage incidental to the carriage of such substances; and 
such other installations in which there are nuclear fuel or radio- 
active products or waste as the Steering Committee of the Euro- 
pean Nuclear Energy Agency (hereinafter referred to as the 
“Steering Committee”) shall from time to time determine. 

(iii) “Nuclear fuel” means fissionable material in the form of uranium 
metal, alloy, or chemical compound (including natural uranium), 
plutonium metal, alloy, or chemical compound, and such other 
fissioning material as the Steering Committee shall from time to 
time determine. 

(iv) “Radioactive products or waste” means any radioactive material 

produced in or made radioactive by exposure to the radiation 

incidental to the process of producing or utilizing nuclear fuel, 
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but does not include (1) nuclear fuel, or (2) radioisotopes outside 
a nuclear installation which are used or intended to be used for 
any industrial, commercial, agricultural, medical or scientific 
purpose. 

(v) “Nuclear substances” means nuclear fuel (other than natural 
uranium and other than depleted uranium) and radioactive prod- 
ucts or waste. 

(vi) “Operator” in relation to a nuclear installation means the person 
designated or recognized by the competent public authority as the 
operator of that installation. 

(b) The Steering Committee may, if in its view the small extent of the 

risks involved so warrants, exclude any nuclear installation, nuclear fuel, or 
nuclear substances from the application of this Convention. 


ARTICLE 2 


This Convention does not apply to nuclear incidents occurring in the 
territory of non-Contracting States or to damage suffered in such territory, 
unless national legislation otherwise provides and except in regard to rights 
of recourse referred to in Article 6 (d). 


ARTICLE 3 


The operator of a nuclear installation shall be liable, in accordance with 
this Convention, for: 
(a) damage to or loss of life of any person; and 
(b) damage to or loss of any property other than 
(i) property held by the operator or in his custody or under his con- 
trol in connection with, and at the site of, such installation, and 
(ii) in the cases within Article 4, the means of transport upon which 
the nuclear substances involved were at the time of the nuclear 
incident, 
upon proof that such damage or loss (hereinafter referred to as “damage’’) 
was caused by a nuclear incident involving either nuclear fuel or radioactive 
products or waste in, or nuclear substances coming from such installation, 
except as otherwise provided for in Article 4. 


ARTICLE 4 


In the case of carriage of nuclear substances, including storage incidental 
thereto, without prejudice to Article 2: 

(a) The operator of a nuclear installation shall be liable, in accordance 
with this Convention, for damage upon proof that it was caused by a nuclear 
incident outside that installation and involving nuclear substances in the 
course of carriage therefrom, only if the incident occurs 

(i) before the nuclear substances involved have been taken in charge 
by another operator of a nuclear installation situated in the terri- 
tory of a Contracting Party; or 

(ii) before the nuclear substances involved have been unloaded from 

the means of transport by which they have arrived in the territory 
of a non-Contracting State, if they are consigned to a person 
within the territory of that State. 

(b) The operator referred to in paragraph (a) (i) of this Article shall, 
from his taking charge of the nuclear substances, be the operator liable in 
accordance with this Convention for damage caused by a nuclear incident 
occurring thereafter and involving the nuclear substances. 

(c) Where nuclear substances are sent from outside the territory of the 
Contracting Parties to a nuclear installation situated in such territory, with 
the approval of the operator of that installation, he shall be liable, in accord- 
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ance with this Convention, for damage caused by a nuclear incident occurring 
after the nuclear substances involved have been loaded on the means of 
transport by which they are to be carried from the territory of the non- 
Contracting State. 

(d) The operator liable in accordance with this Convention shall provide 
the carrier with a certificate issued by or on behalf of the insurer or other 
financial guarantor furnishing the security required pursuant to Article 10. 
The certificate shall state the name and address of that operator and the 
amount, type and duration of the security, and these statements may not be 
disputed by the person by whom or on whose behalf the certificate was 
issued. The certificate shall also indicate the nuclear substances and the 
carriage in respect of which the security applies and shall include a statement 
by the competent public authority that the person named is an operator 
within the meaning of this Convention. 

(e) A Contracting Party may provide by legislation that, under such 
terms as may be contained therein and upon fulfillment of the requirements 
of Article 10 (a), a carrier may, at his request and with the consent of an op- 
erator of a nuclear installation situated in its territory, by decision of the 
competent public authority, be liable in accordance with this Convention in 
place of that operator. In such case for all the purposes of this Convention 
the carrier shall be considered, in respect of nuclear incidents occurring in 
the course of carriage of nuclear substances, as an operator of a nuclear 
installation on the territory of the Contracting Party whose legislation so 
provides. 


ARTICLE 5 


(a) If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are ina 
nuclear installation at the time damage is caused, no operator of any nuclear 
installation in which they have previously been shall be liable for the 
damage. If the nuclear fuel or radioactive products or waste involved in a 
nuclear incident have been in more than one nuclear installation and are 
not in a nuclear installation at the time damage is caused, no person other 
than the operator of the last nuclear installation in which they were before 
the damage was caused or an operator who has subsequently taken them in 
charge shall be liable for the damage. 

(b) If damage gives rise to liability of more than one operator in 
accordance with this Convention, the liability of those operators shall be 
joint and several: provided that where such liability arises as a result of 
damage caused by a nuclear incident involving nuclear substances in the 
course of carriage, the maximum total amount for which such operators 
shall be liable shall be the highest amount established with respect to any of 
them pursuant to Article 7 and provided that in no case shall any one oper- 
ator be required, in respect of a nuclear incident, to pay more than the 
amount established with respect to him pursuant to Article 7. 


ARTICLE 6 


(a) The right to compensation for damage caused by a nuclear incident 
may be exercised only against an operator liable for the damage in accord- 
ance with this Convention, or, if a direct right of action against the insurer 
or other financial guarantor furnishing the security required pursuant to 
Article 10 is given by national law, against the insurer or other financial 
guarantor. 

(b) No other person shall be liable for damage caused by a nuclear 
incident, but this provision shall not affect the application of any international 
agreement in the field of transport in force or open for signature, ratification 
or accession at the date of this Convention. 
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(c) Any person who is liable for damage caused by a nuclear incident 
under any international agreement referred to in paragraph (b) of this 
Article or under any legislation of a non-Contracting State shall have a 
right of recourse, within the limitation of the amount of liability established 
pursuant to Article 7, against the operator liable for that damage in accord- 
ance with this Convention. 

(d) Where a nuclear incident occurs in the territory of a non-Contract- 
ing State or damage is suffered in such territory, any person who has his 
principal place of business in the territory of a Contracting Party or who is 
the servant of such a person shall have a right of recourse for any sums 
which he is liable to pay in respect of such incident or damage. within the 
limitation of liability established pursuant to Article 7, against the operator 
who, but for the provisions of Article 2, would have been liable. 

(e) The Council of the Organization may decide that carriers whose 
principal place of business is in the territory of a non-Contracting State 
should benefit from the provisions of paragraph (d) of this Article. In taking 
its decision, the Council shall give due consideration to the general provisions 
on third party liability in the field of nuclear energy in such non-Contracting 
State and the extent to which these provisions are available to the benefit of 
nationals of, and persons whose principal place of business is in the territory 
of, the Contracting Parties. 

(f) The operator shall have a right of recourse only 

(i) if the damage caused by a nuclear incident results from an act or 
omission done with intent to cause damage, against the individual 
acting or omitting to act with such intent; 

(ii) if and to the extent that it is so provided expressly by contract; 

(iii) if and to the extent that he is liable pursuant to Article 7 (e) for 

an amount over and above that established with respect to him 
pursuant to Article 7 (b), in respect of a nuclear incident occur- 
ring in the course of transit of nuclear substances carried out 
without his consent, against the carrier of the nuclear substances, 
except where such transit is for the purpose of saving or attempt- 
ing to save life or property or is caused by circumstances beyond 
the control of such carrier. 


(g) If the operator has a right of recourse to any extent pursuant to 
paragraph (f) of this Article against any person, that person shall not, to 
that extent, have a right of recourse against the operator under paragraphs 
(c) and (d) of this Article. 

(h) Where provisions of national health insurance, social security, 
workmen’s compensation or occupational disease compensation systems in- 
clude compensation for damage caused by a nuclear incident, rights of bene- 
ficiaries of such systems and rights of recourse by virtue of such systems 
shall be determined by the law of the Contracting Party having established 
such systems. 


ARTICLE 7 


(a) The aggregate of compensation required to be paid in respect of 
damage caused by a nuclear incident shall not exceed the maximum liability 
established in accordance with this Article. 

(b) The maximum liability of the operator in respect of damage caused 
by a nuclear incident shall be 15,000,000 European Monetary Agreement 
units of account as defined at the date of this Convention (hereinafter re- 
ferred to as “units of account”) : provided that any Contracting Party, tak- 
ing into account the possibilities for the operator of obtaining the insurance 
or other financial security required pursuant to Article 10, may establish by 
legislation a greater or less amount, but in no event less than 5,000,000 units 
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of account. The sums mentioned above may be converted into national cur- 
rency in round figures. 

(c) Any Contracting Party may by legislation provide that the excep- 
tion in Article 3 (b) (ii) shall not apply: provided that, in no case, shall the 
inclusion of damage to the means of transport result in reducing the liability 
of the operator in respect of other damage to an amount less than 5,000,000 
units of account. 

(d) The amount of the liability of operators of nuclear installations in 
the territory of a Contracting Party established in accordance with para- 
graph (b) of this Article as well as the provisions of any legislation of a 
Contracting Party pursuant to paragraph (c) of this Article shall apply to 
the liability of such operators wherever the nuclear incident occurs. 

(e) A Contracting Party may subject the transit of nuclear substances 
through its territory to the condition that the maximum amount of liability 
of the foreign operator concerned be increased, if it considers that such 
amount does not adequately cover the risks of a nuclear incident in the 
course of the transit: provided that the maximum amount thus increased 
shall not exceed the maximum amount of liability of operators of nuclear 
installations situated in its territory. 

(f) The provisions of paragraph (e) of this Article shall not apply 

(i) to carriage by sea where, under international law, there is a right 
of entry in cases of urgent distress into the ports of such Contract- 
ing Party or a right of innocent passage through its territory; or 

(ii) to carriage by air where, by agreement or under international 
law, there is a right to fly over or land on the territory of such 
Contracting Party. 

(g) Any interest and costs awarded by a court in actions for compen- 
sation under this Convention shall not be considered to be compensation for 
the purposes of this Convention and shall be payable by the operator in addi- 
tion to any sum for which he is liable in accordance with this Article. 


ARTICLE 8 


(a) The right of compensation under this Convention shall be ex- 
tinguished if an action is not brought within ten years from the date of the 
nuclear incident. In the case of damage caused by a nuclear incident involv- 
ing nuclear fuel or radioactive products or waste which, at the time of the 
incident have been stolen, lost, or abandoned and have not yet been recovered, 
the period for the extinction of the right shall be ten years from the date of 
the theft, loss, or abandonment. National legislation may, however, establish 
a period of not less than two years for the extinction of the right or as a 
period of limitation either from the date at which the person suffering dam- 
age has knowledge or from the date at which he ought reasonably to have 
known of both the damage and the operator liable: provided that the period 
of ten years shall not be exceeded except in accordance with paragraph (c) 
of this Article. 

(b) Where the provisions of Article 13 (d) (i) (2) or (ii) are ap- 
plicable, the right of compensation shall not, however, be extinguished if, 
within the time provided for in paragraph (a) of this Article. 

(i) prior to the determination by the Tribunal referred to in Article 17, 
an action has been brought before any of the courts from which 
the Tribunal can choose; if the Tribunal determines that the com- 
petent court is a court other than that before which such action 
has already been brought, it may fix a date by which such action 
has to be brought before the competent court so determined: or 

(ii) a request has been made to a Contracting Party to initiate a de- 

termination by the Tribunal of the competent court pursuant to 
Article 13 (d) (i) (2) or (ii) and an action is brought subsequent 
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to such determination within such time as may be fixed by the 
Tribunal. 

(c) National legislation may establish a period longer than ten years if 
measures have been taken to cover the liability of the operator in respect of 
any actions for compensation begun after the expiry of the period of ten 
years. 

(d) Unless national law provides to the contrary, any person suffering 
damage caused by a nuclear incident who has brought an action for compen- 
sation within the period provided for in this Article may amend his claim 
in respect of any aggravation of the damage after the expiry of such period 
provided that final judgment has not been entered by the competent court. 


ARTICLE 9 


Except in so far as national legislation may provide to the contrary, the 
operator shall not be liable for damage caused by a nuclear incident due to 
an act of armed conflict, invasion, civil war, insurrection, or a grave natural 
disaster of an exceptional character. 


ARTICLE 10 


(a) To cover the liability under the Convention, the operator shall be 
required to have and maintain insurance or other financial security of the 
amount established pursuant to Article 7 and of such type and terms as the 
competent public authority shall specify. 

(b) No insurer or other financial guarantor shall suspend or cancel the 
insurance or other financial security provided for in paragraph (a) of this 
Article without giving notice in writing of at least two months to the compe- 
tent public authority or in so far as such insurance or other financial security 
relates to the carriage of nuclear substances, during the period of the car- 
riage in question. 

(c) The sums provided as insurance, reinsurance, or other financial 
security may be drawn upon only for compensation for damage caused by a 
nuclear incident. 


ARTICLE 11 


The nature, form and extent of the compensation, within the limits of 
this Convention, as well as the equitable distribution thereof, shall be gov- 
erned by national law. 


ARTICLE 12 


Compensation payable under this Convention, insurance and reinsurance 
premiums, sums provided as insurance, reinsurance, or other financial secur- 
ity required pursuant to Article 10, and interest and costs referred to in 
Artice 7 (g), shall be freely transferable between the monetary areas of the 
Contracting Parties. 


ARTICLE 13 


(a) Jurisdiction over actions under Article 3, 6 (a), 6 (c) and 6 (d) 
shall lie only with the courts competent in accordance with the legislation of 
the Contracting Party in whose territory the nuclear installation of the 
operator liable is situated. 

(b) In the case of a nuclear incident occurring in the course of car- 
riage, jurisdiction shall, except as otherwise provided in paragraph (c) of 
this Article, lie only with the courts competent in accordance with the legis- 
lation of the Contracting Party in whose territory the nuclear substances 
involved were at the time of the nuclear incident. 

(c) Ifa nuclear incident occurs outside the territory of the Contracting 
Parties in the course of carriage, or if the place where the nuclear substances 
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involved were at the time of the nuclear incident cannot be determined, or 
if the nuclear substances involved were in territory under the jurisdiction 
of more than one Contracting Party at the time of the nuclear incident, 
jurisdiction shall lie only with the courts competent in accordance with the 
legislation of the Contracting Party in whose territory the nuclear installa- 
tion of the operator liable is situated. 

(d) Where jurisdiction would lie with the courts of more than one Con- 
tracting Party by virtue of paragraphs (a) or (c) of this Article, jurisdic- 
tion shall lie, 

(i) in the case of a nuclear incident occurring in the course of car- 
riage of nuclear substances. 

(1) with the courts competent in accordance with the legislation 
of the Contracting Party at the place in its territory where 
the means of transport upon which the nuclear substances in- 
volved were at the time of the nuclear incident is registered 
provided that they are competent under paragraph (c) of 
this Article; or 

(2) if there is no such court, with that one of the courts which 
is competent under paragraph (c) of this Article, deter- 
mined, at the request of a Contracting Party concerned, by 
the Tribunal referred to in Article 17 as being the most 
closely related to the case in question; 

(ii) in any other case, with the courts competent in accordance with 
the legislation of the Contracting Party determined, at the request 
of a Contracting Party concerned, by the said Tribunal as being 
the most closely related to the case in question. 

(e) Judgments entered by the competent court under this Article after 
trial, or by default, shall, when they have become enforceable under the law 
applied by that court, become enforceable in the territory of any of the other 
Contracting Parties as soon as the formalities required by the Contracting 
Party concerned have been complied with. The merits of the case shall not 
be the subject of further proceedings. The foregoing provisions shall not 
apply to interim judgments. 

(f) If an action is brought against a Contracting Party as an operator 
liable under this Convention, such Contracting Party may not invoke any 
jurisdictional immunities before the court competent in accordance with this 
Article. 


ARTICLE 14 


(a) This Convention shall be applied without any discrimination based 
upon nationality, domicile, or residence. 

(b) “National law” and “national legislation” mean the national law or 
the national legislation of the court having jurisdiction under this Conven- 
tion over claims arising out of a nuclear incident, and that law or legislation 
shall apply to all matters both substantive and procedural not specifically 
governed by this Convention. 

(c) That law and legislation shall be applied without any discrimination 
based upon nationality, domicile, or residence. 


ARTICLE 15 


(a) Any Contracting Party may take such measures as it deems neces- 
sary to provide for an increase in the amount of compensation specified in 
this Convention. 

(b) In so far as compensation for damage involves public funds and is 
in excess of the 5,000,000 units of account referred to in Article 7, any such 
measure in whatever form may be applied under conditions which may dero- 
gate from the provisions of this Convention. 
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ARTICLE 16 


Decisions taken by the Steering Committee under Article 1 (a) (ii), 1 
(a) (iii) and 1 (b) shall be adopted by mutual agreement of the members 
representing the Contracting Parties. 


ARTICLE 17 


Any dispute arising between two or more Contracting Parties concerning 
the interpretation or application of this Convention shall be examined by the 
Steering Committee and in the absence of friendly settlement shall, upon the 
request of a Contracting Party concerned, be submitted to the Tribunal estab- 
lished by the Convention of 20th December, 1957, on the Establishment of a 
Security Control in the Field of Nuclear Energy. 


ARTICLE 18 


(a) Reservations to one or more of the provisions of this Convention 
may be made at any time prior to ratification of or accession to this Conven- 
tion or prior to the time of notification under Article 23 in respect of any 
territory or territories mentioned in the notification, and shall be admissible 
only if the terms of these reservations have been expressly accepted by the 
Signatories. 

(b) Such acceptance shall not be required from a Signatory which has 
not itself ratified this Convention within a period of twelve months after the 
date of notification to it of such reservation by the Secretary-General of the 
Organization in accordance with Article 24. 

(c) Any reservation admitted in accordance with this Article may be 
withdrawn at any time by notification addressed to the Secretary-General of 
the Organization. 

ARTICLE 19 


(a) This Convention shall be ratified. Instruments of ratification shall 
be deposited with the Secretary-General of the Organization. 

(b) This Convention shall come into force upon the deposit of instru- 
ments of ratification by not less than five of the Signatories. For each Signa- 
tory ratifying thereafter, this Convention shall come into force upon the 
deposit of its instrument of ratification. 


ARTICLE 20 


Amendments to this Convention shall be adopted by mutual agreement 
of all the Contracting Parties. They shall come into force when ratified or 
confirmed by two-thirds of the Contracting Parties. For each Contracting 
Party ratifying or confirming thereafter, they shall come into force at the 
date of such ratification or confirmation. 


ARTICLE 21 


(a) The Government of any Member or Associate country of the Or- 
ganization which is not a Signatory to this Convention may accede thereto 
by notification addressed to the Secretary-General of the Organization. 

(b) The Government of any other country which is not a Signatory to 
this Convention may accede thereto by notification addressed to the Secre- 
tary-General of the Organization and with the unanimous assent of the Con- 
tracting Parties. Such accession shall take effect from the date of such assent. 


ARTICLE 22 


(a) This Convention shall remain in effect for a period of ten years as 
from the date of its coming into force. Any Contracting Party may, by giving 
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twelve months’ notice to the Secretary-General of the Organization, termi- 
nate the application of this Convention to itself at the end of the period of 
ten years. 

(b) This Convention shall, after the period of ten years, remain in force 
for a period of five years for such Contracting Parties as have not termi- 
nated its application in accordance with paragraph (a) of this Article, and 
thereafter for successive periods of five years for such Contracting Parties 
as have not terminated its application at the end of ene of such periods of 
five years by giving twelve months’ notice to that effect to the Secretary- 
General of the Organization. 

(c) A conference shall be convened by the Secretary-General of the 
Organization in order to consider revisions to this Convention after a period 
of five years as from the date of its coming into force or, at any other time, 
at the request of a Contracting Party, within six months from the date of 
such request. 


ARTICLE 23 


(a) This Convention shall apply to the metropolitan territories of the 
Contracting Parties. 

(b) Any Signatory or Contracting Party may, at the time of signature 
or ratification of or accession to this Convention or at any later time, notify 
the Secretary-General of the Organization that this Convention shall apply to 
those of its territories, including the territories for whose international rela- 
tions it is responsible, to which this Convention is not applicable in accord- 
ance with paragraph (a) of this Article and which are mentioned in the 
notification. Any such notification may in respect of any territory or terri- 
tories mentioned therein be withdrawn by giving twelve months’ notice to 
that effect to the Secretary-General of the Organization. 

(c) Any territories of a Contracting Party, including the territories 
for whose international relations it is responsible, to which this Convention 
does not apply shall be regarded for the purposes of this Convention as being 
a territory of a non-Contracting State. 


ARTICLE 24 


The Secretary-General of the Organization shall give notice to all Signa- 
tories and acceding Governments of the receipt of any instrument of ratifica- 
tion, accession, withdrawal, notification under Article 23, and decisions of 
the Steering Committee under Article 1 (a) (ii), 1 (a) (iii) and 1 (b). He 
shall also notify them of the date on which this Convention comes into force, 
the text of any amendment thereto and of the date on which such amend- 
ment comes into force, and any reservation made in accordance with Article 18. 


ANNEX I 


The following reservations were accepted at the time of signature of this 
Convention: 


1. ARTICLE 6 (a) 
Reservation by the Government of the Federal Republic of Germany, 
the Government of the Republic of Austria and the Government of the 
Kingdom of Greece 
Reservation of the right to provide, by national law, that persons other 
than the operator may continue to be liable in addition to the operator on 
condition that these persons are fully covered in respect of their liability, 
including defence against unjustified actions, by insurance or other financial 
security obtained by the operator. 
2. ARTICLE 6 (b) and (c) 
Reservation by the Government of the Republic of Austria, the Gov- 
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ernment of the Kingdom of Greece, the Government of the Kingdom of 
Norway and the Government of the Kingdom of Sweden 

Reservation of the right to consider their national legislation which in- 
cludes provisions equivalent to those included in the international agree- 
ments referred to in Article 6 (b) as being international agreements within 
the meaning of Article 6 (b) and (c). 


Be ARTICLE 7: 
Reservation by the Government of the United Kingdom of Great Brit- 
ain and Northern Ireland 

Reservation of the right, in respect of operators of nuclear installations 

situated in the territory of the United Kingdom other than Government De- 
partments and the Atomic Energy Authority, that Article 7 (a), (b) and (c) 
shall be applied 
(i) as if Article 7 (a) and (b) provided that, in respect of damage 
for which such an operator is liable under this Convention and 
which is caused by nuclear incidents occurring within the period 
for which the insurance or other financial security relating to his 
installation is required by the law of the United Kingdom to be 
maintained, an amount of 11,000,000 units of account shall be 
available for all compensation; 

(ii) as if the proviso to Article 7 (c) provided that in respect of such 
damage as is mentioned in paragraph (i) above 5,000,000 units 
of account shall be available for compensation in respect of damage 
other than damage to the means of transport; and 

(iii) as if Article 7 (a) and (b) provided that any payment in excess 
of the said amount of 14,000,000 units of account shall, without 
prejudice to the application of Article 15 (b), be conditional upon 
Parliamentary approval of the arrangements whereby further 
funds are to be provided. 


4 ARTICLE 19: 

Reservation by the Government of the Federal Republic of Germany, 

the Government of the Republic of Austria, and the Government of 

the Kingdom of Greece 

Reservation of the right to consider ratification of this Convention as 

constituting an obligation under international law to enact national legisla- 
tion on third party liability in the field of nuclear energy in accordance with 
the provisions of this Convention. 


ANNEX II 


This Convention shall not be interpreted as depriving a Contracting 
Party, on whose territory damage was caused by a nuclear incident occurring 
on the territory of another Contracting Party, of any recourse which might 
be available to it under international law. 

In witness whereof, the undersigned Plenipotentiaries, duly empowered, 
have signed this Convention. 

Done in Paris, this twenty-ninth day of July Nineteen Hundred and 
Sixty, in the English, French, German, Spanish, Italian and Dutch languages 
in a single copy which shall remain deposited with the Secretary-General of 
the Organization for European Economic Co-operation by whom certified 
copies will be communicated to all Signatories. 


EXPOSE DES MOTIFS 


1. The production and use of atomic energy involves hazards unlike those 
with which the world has long been familiar. Knowledge of possible accidents 
and their consequences is limited by the remarkable safety record which has 
hitherto governed atomic energy activities. Despite this excellent safety 
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record, it is only reasonable to expect that as the new source of energy be- 
comes more widely used accidents will happen more frequently. Most experts 
incline to the view that the probability of a catastrophic nuclear incident is 
extremely low, but however slight the probability, the possibility remains, 
and enormous losses could fall both upon the public exposed to injury and 
upon the undertakings operating or associated with the operation of a 
nuclear installation. 


2. <A special régime for third party liability is indispensable. Firstly, the 
potential risks, under existing legal rules, would expose operators of nuclear 
installations to unlimited liability. It would clearly not be possible to obtain 
unlimited financial protection. Secondly, it is vitally important that all those 
who are associated with the operation of nuclear installations should be like- 
wise protected. Those who supply services, materials or equipment, in con- 
nection with the planning, construction, modification, maintenance, repair 
or operation of a nuclear installation, should not be exposed to unlimited 
liability which could result if existing legal principles and practices were to 
apply. The heavy financial burden which could result from unlimited liability 
could thus seriously endanger the development of the nuclear industry. 


3. The elaboration of a special régime for third party liability should as far 
as possible provide a uniform system for all Western European countries. 
The effects and repercussions of a nuclear incident will not stop at political 
or geographical frontiers and it is highly desirable that persons on one side 
of a frontier should be no less well protected than persons on the other side. 


4. Furthermore, the possible magnitude of a nuclear incident requires inter- 
national collaboration between national insurance pools. Only an effective 
marshalling of the resources of the European insurance market by co-insur- 
ance and reinsurance will enable sufficient financial security to be made 
available to meet possible compensation claims. The establishment of uniform 
third party liability regulations throughout Europe is a vital factor if this 
collaboration is to be achieved. 


5. Such uniform regulations will, however, supplement the measures under 
elaboration in the related and important fields of public health and safety 
and the prevention of accidents. All these measures together will provide the 
legal and social conditions necessary for the rapid and full development of 
the nuclear industry. 

Lastly, an internationally agreed system may facilitate the solution to 
third party liability problems on a national basis. 


6. The core of the third party liability problem is upon whom and in what 
proportions and conditions should fall the risk of legal liability to persons 
who may suffer damage caused by nuclear incidents. How much of this risk 
should be borne by the operator of those associated with the operation of the 
installation in a particular nuclear incident, how much by the individuals 
who have suffered the damage, and finally to what extent should States make 
available public funds for compensation. The solution to the problem involves 
devising means of harmonizing the separate sets of interests. 

On the one hand, the public exposed must be ensured of adequate protec- 
tion in the face of unknown dangers, both for legal and for psychological 
reasons, and, on the other hand, the growth of the nuclear industry should 
not be hindered by a burden of liability which would be intolerable in the 
case of an incident assuming catastrophic proportions and which could not 
be covered by conventional insurance. 

A balance of these interests involved is not easy to attain, especially in 
view of the multiplicity and variety of legal rules and traditions which may 
have to be modified or laid aside. 
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SCOPE OF APPLICATION OF THE CONVENTION 


7. The Convention provides an exceptional régime and its scope is limited 
to risks of an exceptional character for which common law rules and prac- 
tice are not suitable. Whenever risks, even those associated with nuclear 
activities, can properly be dealt with through existing legal processes, they 
are left outside the scope of the Convention. 

The Convention does not apply to nuclear incidents occurring in the ter- 
ritory of non-Contracting States or to damage suffered in such territory, 
unless the national] legislation of a Contracting Party otherwise provides 
[Articles 2 and 23(a) ], and with one small exception which grants carriers 
a right of recourse against operators even though operators are not liable 
under the Convention (see paragraph 36). The term “territory” as used in 
the Convention is understood to include territorial seas. 


8. The special régime of the Convention applies only to nuclear incidents 
occurring at or in connection with certain nuclear installations, or in the 
course of transport of nuclear substances as defined. States remain free, 
however, to apply the provisions of the Convention to damage caused by 
nuclear incidents not covered by the Convention. 

A nuclear incident is defined as any occurrence or succession of occur- 
rences having the same origin which causes damage, provided that the occur- 
rence or succession of occurrences, or any of the damage caused, are due to 
radioactivity or a combination of radioactivity with toxic, explosive or other 
hazardous properties of nuclear fuel or radioactive products or waste. Thus, 
for example, an uncontrolled release of radiation extending over a certain 
period of time is considered to be a nuclear incident if its origin lies in one 
single phenomenon even though there has been an interruption in the emis- 
sion of radioactivity. With this definition of “nuclear incident” it is clear 
that where both the occurrence and the damage are due to radioactivity, 
compensation may be claimed. Similarly, where the occurrence and the dam- 
age are conventional, there will be no claim. Compensation may, however, 
be claimed under the Convention either where an occurrence due to radio- 
activity causes conventional damage or injury or where an occurrence of 
conventional origin causes radiation damage or injury. 


9. Nuclear installations are defined as reactors other than those comprised 
in any means of transport (see paragraph 11), factories for the manufacture 
or processing of nuclear substances, factories for the separation of isotopes 
of nuclear fuel, factories for the reprocessing of irradiated nuclear fuel, and 
facilities for the storage of nuclear substances. Where the storage of nuclear 
substances is incidental to their carriage, the facilities for such storage are 
excluded from the scope of the Convention. Nuclear fuel is defined as fission- 
able material, i.e. uranium, including natural uranium in all its forms, and 
plutonium in all its forms. Nuclear substances are defined as nuclear fuel 
other than natural uranium and depleted uranium and radioactive products 
or waste. Depleted uranium means uranium which contains a smaller propor- 
tion of the isotope U 235 than is contained in natural uranium. 

Some activities, as for example, mining, milling and the physical concen- 
tration of uranium ores, do not involve high levels of radioactivity and such 
hazard as there is concerns persons immediately involved in those activities 
rather than the public at large. Hence, these activities do not fall within the 
scope of the exceptional régime of the Convention. Factories for the manu- 
facture or processing of natural or depleted uranium, facilities for the stor- 
age of natural or depleted uranium, and the transport of natural or depleted 
uranium, since the level of radioactivity is low and there are no criticality 
risks, are also excluded. 

Installations where small amounts of fissionable materia!s are to be 
found, such as research laboratories, are likewise outside the Convention. 
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Particle accelerators, too, are excluded. Finally, where materials, such as 
uranium salts, are used incidentally in various industrial activities not re- 
lated to the nuclear industry, such usage does not bring the plant concerned 
within the scope of the Convention. 

10. Similarly, risks which arise in respect of radioisotopes used for any 
industrial, commercial, agricultural, medical or scientific purpose are ex- 
cluded from the scope of the Convention, once the radioisotopes are applied 
for these purposes. Such risks are not of an exceptional nature and, indeed, 
have been covered by the insurance industry in the ordinary course of busi- 
ness for some years. Despite the rapidly increasing use of radioisotopes in 
many fields, which will require continual and careful observance of health 
protection precautions, there is little possibility of catastrophe. Hence no 
special third party liability problems are posed and the matter is left to ex- 
isting legal régimes. 

If, however, an incident occurs involving radioisotopes which are in a 

nuclear installation and causes damage arising out of or resulting from the 
special properties of these materials as defined, the nuclear incident is cov- 
ered by the Convention. Whilst there may be some borderline cases, this solu- 
tion indicates in a general way the moment in time when radioisotopes fall 
outside the Convention. 
11. For different reasons, nuclear propulsion is excluded from the scope of 
the Convention. Only reactors other than those comprised in any means of 
transport are covered; i.e. reactors which are used, or incorporated for use, 
in a means of transport for the purpose of propelling it, are excluded. The 
feasibility of merchant ship propulsion has clearly been brought nearer by 
the success of the atomic-powered submarines, and it is encouraging to note 
that it is possible that the marine insurance market will be in a position to 
offer a satisfactory cover to commercial owners of nuclear-propelled ships 
when they are ready to take the water, but commercial exploitation is still 
some way off. 

The possibility of nuclear-propelled aircraft is frequently discussed but 
commercial development is even further away. In view of the special prob- 
lems which are posed in this field, it is not felt appropriate at present for 
nuclear propulsion to be covered by the Convention. 

12. The same position is true with regard to nuclear fusion, which may be 
on the threshold of a development which will render it of great economic 
importance in a few decades. But until the nature of the development is 
clearer it does not seem possible or necessary to take nuclear fusion into 
consideration. 

13. So as to take account of future developments as well as new activities 
which may involve risks of an exceptional kind, it is provided that the Steer- 
ing Committee for Nuclear Energy, the governing body of O.E.E.C.’s Euro- 
pean Nuclear Energy Agency (ENEA), may extend the scope of the Con- 
vention to other nuclear installations [Article 1(a) (ii) ]. The Steering Com- 
mittee may furthermore include new materials in the definition of nuclear 
fuel [Article 1 (a) (iii) ]. It may also decide that a nuclear installation or 
nuclear fuel or nuclear substances at present included may, by reason of the 
small risks involved, cease to be covered by the Convention [Article 1 (b) ]. 
Decisions of the Steering Committee in all these matters are taken, in accord- 
ance with the Statute of ENEA, by mutual agreement of the members of the 
Steering Committee representing Contracting Parties [Article 16]. 


NATURE OF LIABILITY 


14. In Western Europe, with but few exceptions, there is a long-established 
tradition of legislative action or judicial interpretation that a presumption 
of liability for hazards created arises when a person engages in a dangerous 
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activity. Because of the special dangers involved in the activities within the 
scope of the Convention and the difficulty of establisihng negligence in view 
of the new techniques of atomic energy, this presumption has been adopted 
for nuclear liability. Absolute liability is therefore the rule; liability results 
from the risk irrespective of fault [Articles 3 and 4]. This does not, however, 
mean that merely to engage in a nuclear activity or to transport nuclear 
substances is to be considered in itself as a presumption of fault; but where 
an incident occurs, the liability of the operator of the nuclear installation 
concerned is absolute. 


PERSON LIABLE—INSTALLATIONS 


15. All liability is channelled onto one person, namely the operator of the 
nuclear installation where the nuclear incident occurs. Under the Convention, 
the operator—and only the operator—is liable for nuclear incidents at instal- 
lations and no other person is liable. The Convention deals, of course, only 
with civil liability. The operator of a nuclear installation is defined as the 
person designated or recognized as the operator of that nuclear installation 
by the competent public authority [Article 1(a) (vi) ]. Where there is a sys- 
tem of licensing or authorization, the operator will be the licensee or person 
duly authorized. In all other cases he will be the person required by the com- 
petent public authority, in accordance with the provisions of the Convention, 
to have the necessary financial protection to meet third party liability risks. 
Thus, during test operation when a reactor, for the initial trial period, is 
normally operated by the supplier before being handed over to the person 
for whom the reactor was supplied, the person liable will be appropriately 
designated by the competent public authority. Where an action is brought, 
the court concerned will be bound to consider the operator as the person con- 
sidered as the operator by the competent public authority of the country 
where the operator’s installation is situated. 

Two primary factors have motivated in favor of this channelling of all 
liability onto the operator which involves a limitation of the rights of an 
injured person under the law of torts to sue the person causing the damage. 
Firstly, it is desirable to avoid difficult and lengthy questions of complicated 
legal cross-actions to establish in individual cases who is legally liable. Sec- 
ondly, special insurance would otherwise be needed to cover the liability of 
all those who might be associated with the operation of a nuclear installation 
as well as the liability of the operator, which would be very expensive and 
which it is not certain would be available. 

16. No other person is liable for compensation for damage caused by a 
nuclear incident at or in connection with a nuclear installation [Article 
6(b)]. This rule is not intended to affect the rules of public international 
law with regard to any possible responsibility of States towards each other 
in the event of tortious acts. Where the operator is exonerated in pursuance 
of Article 9, common law applies and those responsible may therefore be 
sued as ordinary tortfeasors. 

17. It is essential to the notion of channelling liability onto the operator 
that no actions may lie against any other person and in particular, for ex- 
ample, any person who has supplied any services, materials or equipment in 
connection with the planning, construction, modification, maintenance, repair 
or operation of 2 nuclear installation. 

In the ordinary course of law, on the contrary, should an incident arise 
due to a defect in design or in material supplied, a person suffering damage 
may well have a right of action against the supplier, for example, on the 
basis of the so-called products liability. 

18. Furthermore, the operator might well have a recourse for indemnity 
in respect of any compensation which he has to pay for damage to third 
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parties. A corollary to the notion of channelling is therefore that possible 
recourse actions by the operator (or the insurer or other financial guarantor 
to whom the operator’s right of recourse may have been transferred) against 
suppliers in respect of any sums which the operator has paid as compensa- 
tion are barred. 

19. There are, however, three exceptions to this rule. Firstly, where the 
damage caused by a nuclear incident results from an act or omission done 
with the intention of causing damage, the operator’s normal right of recourse 
against the individual who so acts or omits to act is specifically retained 
[Article 6(f) (i) ]. The right of recourse is limited to a right against the 
individual physical person who acts or omits to act with intent to cause 
damage. There is no right of recourse against the employer of such a person 
and the principle of ‘respondent superior’ is thus excluded. Imputation to 
the employer of acts or omissions of individuals done with intent to cause 
damage has been barred, for it would be contrary to the purpose of the Con- 
vention. Under the Convention, operators of nuclear installations can never 
be held to any civil liability beyond the maximum laid down pursuant to 
Article 7 even if the damage was caused by them with intent to cause damage. 
For this maximum liability, insurance or other financial security will be 
available. If undertakings supplying operators were to be held liable for acts 
or omissions of their employees by way of actions in recourse for an unlim- 
ited amount, it would be impossible for them to obtain the necessary insur- 
ance or other financial security. This would involve serious consequences for 
suppliers and impede the development of the nuclear industry. 

Secondly, rights of recourse may be exercised where and to the extent 
that they are expressly provided for in contractural arrangements [Article 
6(f) (ii) ]. These rights of recourse may, of course, be exercised by the in- 
surer or other financial guarantor by way of subrogation. 

Thirdly, where a Contracting Party, pursuant to Article 7(e), subjects 
the transit of nuclear substances through its territory to the condition that 
the maximum amount of liability of the foreign operator concerned is in- 
creased up to the limit fixed for operators of nuclear installations in its 
territory and a transit is carried out without his consent, the operator con- 
cerned has a right of recourse against the carrier in question to the extent 
that he is liable in excess of the amount fixed for him pursuant to Article 
7(b), except where the transit is for the purpose of saving or attempting to 
save life or property or is caused by circumstances beyond the control of 
the carrier [Article 6(f) (iii) ]. This provision is an additional discourage- 
ment to unauthorized transits. 

The provisions of Article 6(f) relating to the operator’s right of recourse 

do not include his rights to recover from joint tortfeasors in the case where 
more than one operator is liable. 
20. Where the damage gives rise to the liability of more than one operator, 
the liability of the different operators involved is joint and several and any 
of them may therefore be sued for the whole amount of the damage. The 
total amount of compensation available is therefore the aggregate of the 
sums of each of the operators concerned. This rule, however, does not apply 
to a nuclear incident involving nuclear substances in the course of carriage; 
here the total amount of compensation is the highest amount established 
with respect to any of them. In any event, whether the nuclear incident 
occurs at or in connection with an installation or in the course of transport, 
no operator is liable to pay more than the maximum amount established for 
him in respect of a nuclear incident in accordance with Article 7 [Article 
5(b) ]. The ordinary operation of common law as regards contributions be- 
tween persons jointly and severally liable will regulate the recovery of sums 
paid as compensation to third parties as between the different operators 
involved. 
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21. In the event of a nuclear incident involving materials which have been 
stolen, lost or abandoned, liability is imposed on the operator from whose 
nuclear installations the materials came immediately before such an event 
[Article 3]. 


PERSON LIABLE—TRANSPORT 


22. When nuclear incidents occur in the course of transport of nuclear sub- 
stances, the choice of the person liable must fall either upon the carrier or 
upon the operator of the nuclear installation in connection with which the 
materials are carried. The choice will not affect any contractual arrange- 
ments which may be made by the person liable and, in turn, such arrange- 
ments will not, of course, have any effect upon third persons. 

It would seem normal, in the case of transport, for the carrier to be the 
person liable and this is the present situation at common law. However, in the 
case of radioactive materials, very special considerations are involved. The 
carrier will generally not be in a position to verify the precautions in packing 
and containment taken by the person sending the materials. Moreover, if the 
carrier is to be liable he will have to obtain the necessary insurance coverage 
in respect of potentially high liability, and this would result in increased 
transport charges for the operator. Transport insurance ordinarily covers 
only the value of the goods transported, i.e., their loss or destruction, and 
does not extend to damage which such goods may cause to third persons. 


23. If liability is to be imposed on the operator, the operator in question 
must be defined: is it to be the operator who sends nuclear substances or 
who receives them? In principle, liability is imposed on the operator sending 
the materials since he will be responsible for the packing and containment 
and for ensuring that these comply with the health and safety regulations 
laid down for transport [Article 4(a) ]. 


24. The liability of the sending operator ends when the materials have been 
taken in charge by another operator of a nuclear installation situated in the 
territory of a Contracting Party [Article 4(a) (i)]. Thus, from the point of 
view of the person suffering damage, the burden of proof will be on the send- 
ing operator to show that some other operator has taken charge of the 
nuclear substances. The precise moment of the taking in charge will normally 
be determined by the competent tribunal in the event of actions (but see 
also paragraph 31). 


25. If however, the materials are consigned to a destination in a non-Con- 
tracting State, different rules apply, for the Convention clearly cannot impose 
liability upon persons not subject to the jurisdiction of the Contracting 
Parties. The liability of the sending operator comes to an end when the 
materials have been unloaded from the means of carriage by which they have 
arrived in the territory of the non-Contracting State [Article 4(a) (ii) ]. 


26. Inthe converse situation, where materials are being carried from a non- 
Contracting State to a Contracting Party, i.e., where there is no sender in 
the territory of the Contracting Parties, another rule applies. It is vital for 
victims that there should always be somebody liable within the territory of 
the Contracting Parties: liability in this case is imposed upon the operator 
for whom the materials are destined and with whose approval they have been 
sent [Article 4(c) ]. 


27. Here again, it is necessary to define exactly the point when the lia- 
bility of the operator in the territory of a Contracting Party for whom the 
materials are destined, and with whose approval they have been sent, begins. 
This operator’s liability will begin when the materials have been loaded on 
the means of transport by which they are to be carried from the territory 
of the non-Contracting State from which they are sent. In this case also the 
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general principle of Article 2 applies and the operator will not be liable for 
nuclear incidents occurring in or damage suffered in the territory of non- 
Contracting States. 

28. As has already been pointed out (see paragraph 7), the operator will 
not be liable under the Convention, unless national legislation otherwise pro- 
vides, for nuclear incidents occurring in or damage suffered in the territory 
of a non-Contracting State, though there may be recourse against him by 
carriers ( see paragraph 36). 

29. There is one exception to the basic principle that only the operator is 
liable under the Convention. A Contracting Party may, by legislation, on 
condition that the requirements of Article 10(a) with regard to financial 
security are fulfilled, provide that a carrier be liable under the Convention 
in substitution for an operator of a nuclear installation in its territory. Such 
substitution will be in accordance with the terms laid down in the legislation 
and by decision of the competent public authority. Moreover, the substitution 
must be requested by the carrier and have the consent of the operator of the 
nuclear installation situated in the territory of the Contracting Party in 
question. Once the decision has been taken, the carrier will be liable in ac- 
cordance with the Convention in place of that operator. For all the purposes 
of the Convention, the carrier is then considered, in respect of nuclear inci- 
dents occurring in the course of carriage of nuclear substances, as an oper- 
ator of a nuclear installation in the territory of the Contracting Party whose 
legislation has provided for the substitution [Article 4(e) ]. 

Where, in respect of the carriage of nuclear substances coming from or 
destined for different operators, the carrier has assumed, by substitution, 
the liability of each of the operators concerned, such carrier is considered as 
if he were each of the different operators concerned and the rules relating to 
liability of more than one operator will apply in the same way as if there had 
been no substitution. 


30. In order to facilitate the transport of radioactive materials, especially 
in the event of transit through a number of countries, it is provided that in 
respect of each carriage the operator liable in accordance with the Conven- 
tion must provide the carrier with a certificate issued by or on behalf of the 
insurer or other person providing the financial security required pursuant 
to Article 10. This certificate must contain the name and address of the oper- 
ator liable and the details of the financial security. This information may 
not be subsequently contested by the person by whom or on whose behalf the 
certificate was issued. The certificate must also include an indication of the 
nuclear substances involved and the carriage in respect of which the security 
applies, as well as a statement by the competent public authority that the per- 
son named is an operator within the meaning of the Convention [Article 
4(d)]. 

31. For transport of nuclear substances to or from installations situated in 
its territory, a Contracting Party may require the operators of the installa- 
tions for whom the stubstances are carried from abroad to take the sub- 
stances in charge the moment the substances reach its territory. Similarly, in 
the case of nuclear substances sent by operators of nuclear installations in 
its territory to a foreign destination, a Contracting Party may require that 
the nuclear substances shall remain in the charge of such operators until 
they have left its territory. 

32. The possession of a certificate by a carrier does not imply any right 
to enter the territory of a Contracting Party. Moreover, a Contracting 
Party may subject the transit of nuclear substances through its territory 
to the condition that the maximum amount of liability of the foreign oper- 
ator concerned is increased if it considers, taking account of the special 
dangers of the nuclear substances in the particular transit in question, that 

















INTERNATIONAL 393 


such amount does not adequately cover the risks. But the maximum amount 
thus increased cannot exceed the maximum amount of liability of operators 
of nuclear installations situated in its territory [Article 7(e) }. 

It was recognized, however, that a right of entry in case of urgent 
distress into the ports of States and a right of innocent passage through 
territorial seas is granted under international law and that by agreement 
or under international law there may be a right to fly over or land on the 
territory of States; hence the provisions of Article 7(e) do not apply to a 
transit by sea or by air in these cases [Article 7(f) ]. 


33. Where, and this may well be a normal case, the carriage involves 
materials sent by a number of different operators, the maximum total 
amount for which such operators are jointly and severally liable is the 
highest amount established with respect to any of them pursuant to Article 
7. As has already been stated (see paragraph 20), there is no accumulation 
of amounts for a nuclear incident in the course of transport. 


84. It has been thought advisable not to interfere with existing interna- 
tional agreements in the field of transport in force or open for signature, 
ratification or accession at the date of the Convention, especially since 
countries outside Europe are parties to them. International agreements in 
the field of transport are understood to mean international agreements 
dealing with third party liability for damage involving a means of transport, 
international agreements dealing with collisions involving a means of trans- 
port and international agreements dealing with bills of lading. To avoid 
the possibility of conflicting provisions, it is laid down that the Convention 
does not affect the application of such agreements [Article 6(b) ]. 


35. Hence, a person suffering damage caused by a nuclear incident occur- 
ring in the course of transport may have two rights of action: one against 
the operator liable under the Convention and another against the carrier 
liable under existing international agreements in the field of transport. 


36. Where the operator liable is at the same time the carrier, for example, 
where he transports nuclear substances on his own means of transport, 
these two possible actions may be brought against one person. In this case, 
however, the operator cannot take advantage of the provisions of inter- 
national agreements in the field of transport to reduce or alter the liability 
under the Convention. 

A person so liable under any international agreement or under any 
legislation of a non-Contracting State has a right of recourse against the 
operator liable under the Convention within the limitation of the amount 
of liability established pursuant to Article 7 [Article 6(c)]. If a nuclear 
incident occurs in the territory of a non-Contracting State or damage is 
suffered in such territory, a right of recourse is also available to a person 
who has his principal place of business in the territory of a Contracting 
Party or who is the servant of such a person [Article 6(d)]. This rule, 
which provides a recourse against the operator in circumstances where he is 
not liable under the Convention to persons suffering damage, i.e., in non- 
Contracting States, is the only derogation from the general principle of 
Article 2 but, of course, is only available within the limit laid down for the 
operator in question pursuant to Article 7 of the Convention. Any person 
who has a right of recourse against the operator can only exercise this right 
of recourse to the extent that the operator does not have a right of recourse 
against him [Article 6(g) ]. 


37. A special provision enables the O.E.E.C. Council to decide that carriers 
whose principal place of business is in the territory of a non-Contracting 
State may also enjoy rights of recourse against the operator to the same 
extent as persons having their principal place of business in the territory 
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of a Contracting Party. In making its decision, the Council has to give due 
consideration to the general provisions on third party liability in the field 
of nuclear energy in such non-Contracting State and the extent to which 
these provisions are available to the benefit of nationals of, and persons 
whose principal place of business is in, the territory of the Contracting 
Parties [Article 6(e) ]. 

All these rules relating to transport apply to all the different means of 
transport. 


ACTIONS 


88. Although actions for completion under the Convention, whether arising 
out of nuclear incidents occurring at or in connection with nuclear installa- 
tions or in the course of transport, can in principle only be brought against 
the operator, the right to bring actions against the insurer or other person 
providing the financial security, either as an alternative to the operator or in 
addition to him, is maintained where the national law of the court having 
jurisdiction grants a right of direct action in such a case [Article 6(a) ]. 


DAMAGE GIVING RIGHT TO COMPENSATION 


39. The Convention contains no detailed provisions determining the kind of 
damage or injury which will be compensated, but it is provided merely that 
damage must be to persons or property and related casually to a nuclear 
incident. What should be considered as damage to persons or property and 
the extent to which compensation will be recoverable, for example, for purely 
moral damages or by dependents and others who suffer a loss of right to sup- 
port, in view of the very wide divergence of legal principles and jurispru- 
dence in the law of torts in European countries, is left to be decided by the 
competent court in accordance with the national law applicable [Article 3]. 


40. There are, however, two limitations in respect of property. Firstiy, 
there is no right of compensation under the Convention for damage to on-site 
property which is held by the operator or in his custody or under his control 
in connection with his installation. Normally, damage to property in regard 
to which a person has a contractual relationship is not covered by third party 
insurance. It seems likely that insurers may make an exception to their 
normal practice and provide insurance where the property is held at the site 
of a nuclear installation but has no connection with its operation. 

Secondly, there is in principle no right of compensation for damage to 
the means of transport upon which the nuclear substances involved were at 
the time of a nuclear incident occurring in the course of carriage and outside 
a nuclear installation. Means of transport do not include fixed buildings or 
installations such as bridges, tunnels, electric cables or railway lines. 

A Contracting Party may, however, by legislation provide for the inclu- 
sion of damage to the means of transport on condition that such inclusion 
does not reduce the liability of the operator in respect of other damage to 
less than 5,000,000 European Monetary Agreement units of account [Article 
7(c) ]. Where such inclusion is provided for, 5,000,000 u/a are thus in prin- 
ciple earmarked for other damage, but if such other damage is less than this 
amount, the part of the amount not used is available, if necessary, for com- 
pensation for damage to the means of transport. On the other hand, if other 
damage is more than 5,000,000 u/a there will be proportional distribution of 
the total amount available to cover all the damage including damage to the 
means of transport. This might involve paying compensation of more than 
5,000,000 u/a for other damage but cannot result in reducing the amount of 
compensation for such other damage below 5,000,000 u/a. 
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Where property belongs to the operator himself, no action for compensa- 
tion would lie in any event since a person cannot sue himself. 


41. Where a right to compensation for damage exists by virtue of contrac- 
tual arrangements, such right remains unaffected by the Convention. 


INDUSTRIAL ACCIDENTS AND OCCUPATIONAL DISEASES 


42. Any person who suffers damage caused by a nuclear incident, whether 
he is a third party inside or outside the installation or an employee of the 
operator of the installation in question, is covered by Article 3. In most coun- 
tries, employees who suffer damage may also be entitled in respect of such 
damage to compensation under national health insurance, social security, 
workmen’s compensation or occupational disease compensation systems. In 
principle it is felt that benefits under such systems should be retained for 
employees whether of the installation in question or employed in other estab- 
lishments, but it is left to the law establishing such systems to decide this as 
well as whether employees should also be entitled to compensation under the 
Convention. This law will also decide whether the bodies responsible for such 
systems can turn to the operator to recover for payments made, it being 
understood that in any event the operator cannot be obliged to pay more than 
the maximum liability laid down [Article 6(h) ]. 


LIMITATION OF LIABILITY IN AMOUNT 


43. In the absence of a limitation of liability, the risks could in the worst 
possible circumstances involve financial liabilities greater than any hitherto 
encountered. Even with a limitation, it will not always be easy for operators 
to find the necessary financial security to meet the risks. 

The maximum liability in respect of any single nuclear incident, whether 
occurring at or in connection with a nuclear installation or in the course of 
carriage of nuclear substances, has been fixed at 15,000,000 u/a. A Contract- 
ing Party may, however, taking into account the possibilities for the operator 
of obtaining the insurance or other financial security required pursuant to 
Article 10, establish by special legislation a greater or lesser amount than 
15,000,000 u/a but in no event less than 5,000,000 u/a. Since the units of 
account of the European Monetary Agreement of 5th August, 1955, may be 
altered by the Parties to that Agreement, it is provided that the units of ac- 
count referred to should be as valued at the date of the Convention {Article 
7(a) and (b)]. 

44. If no special rule were envisaged with respect to maximum liability for 
varying amounts depending on the countries crossed in the course of the 
voyage. To avoid this it is provided that the maximum liability will, in the 
same way as for nuclear incidents occurring at or in connection with nuclear 
installations, be determined by the national legislation of the operator liable 
{Article 7 (b) ]. 

45. The possibility of removing the limit in the case of fault on the part of 
the operator or his employees was considered, but it was feared that in the 
absence of experience in operating nuclear installations, the notion of fault 
or gross negligence would be very difficult to define and would tend to be 
given a wide interpretation. Moreover, unlimited liability could easily lead 
to the ruin of the operator without affording any substantial contribution to 
compensation for the damage caused. 

46. The amount fixed for the maximum liability in accordance with Article 
7 does not include interest and costs awarded by a court in actions for com- 
pensation. Such interest and costs are payable by the operator in addition 
to any sum for which he is liable under Article 7 [Article 7(g) ]. 








396 JOURNAL OF AIR LAW AND COMMERCE 


LIMITATION OF LIABILITY IN TIME 


47. Bodily injury caused by radioactive contamination may not become 
manifest for some time after the exposure to radiation has actually occurred. 
the legal period during which an action may be brought is therefore a matter 
of great importance. Operators and their financial guarantors will naturally 
be concerned if they have to maintain, over long periods of time, reserves 
against outstanding or expired policies for possibly large but unascertain- 
able amounts of liability. On the other hand, it is unreasonable for victims 
whose damage manifests itself late to find no provision has been made for 
compensation to them. 

A further complication is the difficulty of proof involved in establishing 
or denying that delayed damage was, in fact, caused by the nuclear incident. 
A compromise has necessarily been arrived at between the interests of those 
suffering damage and the interests of operators. 

A period of ten years running from the date of the nuclear incident is 
provided, after which a right to compensation is extinguished if no action 
has been brought before a competent court [Article 8(a)]. The rules govern- 
ing the choice of the competent court are laid down in Article 13 (see para- 
graphs 54-56) and where more than one court might be competent, the com- 
petent court is left to be determined by the O.E.E.C. Security Control Tri- 
bunal [Article 18(d) (i) (2) and (ii) ]. In these cases a victim cannot bring 
his action until the Tribunal has made its determination. In order to deal 
with this situation, it is provided that the right to compensation shal! not be 
extinguished if, within the time provided for, prior to the determination by 
the Tribunal, an action has been brought before any of the courts from 
which the Tribunal can choose or a request has been made to a Contracting 
Party to institute a determination pursuant to Article 13(d) (i) (2) or (ii) 
by the Tribunal and an action is brought subsequent to such determination 
within the time, if any, fixed by the Tribunal [Article 8(b) ]. 

Where nuclear fuel or nuclear substances have been stolen, lost or aban- 
doned—e.g. in the case of the jettisoning of a cargo after a nuclear incident 
in the course of transport—it is provided that the period for bringing ac- 
tions is ten years from the date of the theft, loss or abandonment Article 
[8(a) ]. 

States may, however, establish a shorter period of not less than two years 
running from the time when the damage and the operator liable have become 
known to the victim or ought reasonably to have become known, provided that 
the ten-year period is not exceeded [Article 8 (a)]. This shorter period may 
constitute a conventional period of prescription which may be suspended or 
interrupted even, where this is recognized, by a mere extra-judiciary de- 
mand, provided always that such suspension or interruption does not have 
the effect of prolonging the period beyond ten years from the date of the 
nuclear incident. On the other hand, the shorter period may be an absolute 
period after which no right to compensation exists. 


Nonetheless, proceedings may be brought after the ten-year period in 
two exceptional cases: a State may provide that rights to compensation may 
continue to exist after the expiry of the ten-year period if it undertakes to 
cover the liability of the operator over and above the ten-year period | Article 
8(c)]; secondly, a person who suffers an aggravation of the damage for 
which he has already brought an action for compensation within the time 
limit laid down, may amend his claim after the expiry of the time limit pro- 
vided that no final judgment has yet been entered by the competent court 
[Article 8(d) ]. 
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EXONERATIONS 


48. The absolute liability of the operator is not subject to the classic exon- 
erations for tortious acts, force majeure. Acts of God or intervening acts of 
third persons, whether or not such acts were reasonably foreseeable and 
avoidable. In so far as any precautions can be taken, those in charge of a 
nuclear installation are in a position to take them, whereas potential victims 
have no way of protecting themselves. 

The only exonerations lie in the case of damage caused by a nuclear inci- 
dent directly due to certain disturbances of an international character such 
as acts of armed conflict and invasion, of a political nature such as civil war 
and insurrection, or grave natural disasters of an exceptional character, 
which are catastrophic and completely unforeseeable, on the grounds that all 
such matters are the responsibility of the nation as a whole. No other exon- 
erations are permitted. It is provided, however, that a State may by national 
law, even further restrict the exonerations [Article 9]. 

Where the incident or damage is caused wholly or partly by the person 
suffering damage, it will be for the competent court, in accordance with 
national law, to decide the effect of such negligence upon the claim for com- 
pensation. 

As has been pointed out (see paragraph 16), where the operator is exon- 
erated, common law applies and those responsible may therefore be sued as 
ordinary tortfeasors. 


SECURITY FOR LIABILITY 


49. To meet liability towards victims, it is provided that the operator shall 
be required to have and maintain financial security up to the maximum 
amount established pursuant to Article 7 of the Convention [ Article 10(a) }. 
Financial security may be in the form of conventional financial guarantees 
or ordinary liquid assets, though more probably, insurance coverage. A com- 
bination of insurance, other financial security and State guarantee may be 
accepted. An operator may change the insurance or other financial security, 
provided that the maximum amount is maintained. 

Although the operator will thus be required to have financial security 
available for each nuclear incident, in practice insurance coverage will, it 
seems, only be available per installation for a fixed period of time rather 
than in respect of a single incident. There is nothing in the Convention 
which prevents this, provided that the maximum amount available is not 
reduced or exhausted as a result of a first incident without appropriate 
measures being taken to ensure that financial security up to the maximum 
amount is available for subsequent incidents. 

It is for the competent public authority to determine the type and terms 
of the insurance or other financial security which the operator will be re- 
quired to hold. The type and terms envisaged do not imply the establishment 
of a supervisory authority in the field of insurance in those countries where 
control by such an authority over insurance activities does not at present 
exist, but only the control necesary to ensure compliance with the Convention. 
Thus the competent public authority must ensure that insurance policies 
are satisfactory in that they do not contain clauses which might render them 
ineffective, for example, that the insurer or other financial guarantor cannot 
put up any defences such as non-payment of premiums against persons seek- 
ing compensation. 

Whatever conditions are laid down by the competent public authority, 
something untoward could happen, such as where the financial guarantor is 
bankrupt, or where insurance is per installation for a fixed period and after 
a first incident it is impossible to reinstate the financial security up to the 
maximum liability of the operator. It was recognized that these circum- 
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stances could not set aside the obligation of the operator under Article 10 or 
that of the State which is required to ensure that the operator always holds 
financial security up to his maximum liability. The Contracting Parties may 
therefore be led to intervene in such a situation to avoid their international 
responsibilities being involved. 

The competent public authority has also to decide whether, where the 
operator operates a number of reactors or other nuclear installations within 
the meaning of the Convention at the same site, it is necessary for him to 
have and maintain insurance or other financial security for each of the nu- 
clear installations or for the site as a whole. 

The guiding principle is that financial security must be available in the 
amount provided for pursuant to Article 7 for each nuclear incident, what- 
ever system is adopted by the competent public authority in regard to li- 
censing and insurance of nuclear installations. 

Operators of all the nuclear installations covered by the Convention are 
required to hold the financial protection whether the installations are small 
research reactors or flully-fiedged nuclear power stations. This may seem to 
weigh heavily, for example, on a university or research institute. But the 
premiums for different types of nuclear installations, by taking account of 
factors such as power, use and location, will mean costs to the operator 
which vary considerably according to the type of installation. This being 
so, the fixing of a uniform amount for the operator’s liability should not, in 
principle, involve a heavier burden for educational or research institutions 
than if the security required for them were to be reduced. 

The relations between the operator and the insurer or other financial 
guarantor, for example, with regard to rights of recourse against the oper- 
ator by these persons, are left to be settled by each State. 


50. To ensure as far as possible that there will never be a period in 
which less than the full amount fixed is available, it has been necesary to 
provide that the financial security can only be suspended or cancelled, i.e., 
brought to an end before the expiry of the period provided for in the policy, 
after a period of at least two months’ notice has been given to the competent 
public authority. The competent public authority may, of course, fix a longer 
period of notice. Where the financial security is provided in respect of the 
operator’s liability for nuclear incidents occurring in the course of transport, 
the competent public authority must be satisfied that the financial security is 
provided for the duration of the liability of the operator in respect of any 
carriage, and, in particular, that it cannot be suspended or cancelled before 
a transport has been completed [Article 10(b) ]. 


51. All sums provided as financial security can only be drawn upon to pay 
compensation for damage caused by a nuclear incident; they need not be 
segregated but cannot be used to meet any other claims [Article 10(c) }. 


NATURE, FORM AND EXTENT OF COMPENSATION 


52. Claims for compensation following a nuclear incident may differ 
greatly in nature, amounts and time, and measures may be necessary to en- 
sure an equitable distribution of the amount of compensation available if this 
amount is or may be exceeded. It will be for the competent court, in accord- 
ance with national law, to decide the nature, form and extent of the compen- 
sation, within the limits of the Convention, as well as equitable distribution 
{Article 11]. Thus, the granting of annuities and their amounts and, as has 
already been noted, the effect on his claim to compensation of contributory 
negligence on the part of a person suffering damage, will be decided by na- 
tional law. 

It is for each State to decide whether measures for equitable distribution 
should be taken in advance or at the time when actions are brought. Meas- 
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ures may involve providing a limit per person suffering damage or limits for 
damage to persons and damage to property. 


TRANSFER OF COMPENSATION 


53. If the system envisaged under the Convention—in particular the recog- 
nition of a single competent forum to deal with all actions arising out of the 
same nuclear incident and the enforceability of its judgments in all Contract- 
ing Parties—is to be effective, it is necessary to ensure that there are no 
impediments, for example, by way of exchange control or other finanical 
regulations. Under the O.E.E.C. Code of Liberalization, insurance premiums 
in respect of nuclear risk are only transferable if the risks cannot be covered 
in the country where they exist. Reinsurance premiums as well as compensa- 
tion, cost and interest, are freely transferable. Financial guarantees other 
than insurance which may be provided to comply with Article 10 of the Con- 
venticn are not covered. 

In order, therefore, to ensure a comprehensive liberalization and in addi- 
tion to facilitate the accession to the Convention of countries which are not 
parties to the O.E.E.C. Code of Liberalization, it is laid down that insurance 
and reinsurance premiums, sums which have to be paid out as insurance or 
reinsurance, or other financial security, as well as sums due as compensation 
and interest and costs, shall be freely transferable between monetary areas 
of the Contracting Parties [Article 12]. This freedom to transfer in regard 
to insurance is not intended, however, to affect national regulations govern- 
ing insurance activities such as, for example, the establishment of technical 
reserves. 


JURISDICTION AND ENFORCEMENT OF JUDGMENTS 


54. There are many factors motivating in favor of a single competent forum 
to deal with all actions against the operator—including direct actions against 
insurers or other guarantors and actions to establish rights to claim com- 
pensation—arising out of the same nuclear incident. Most important is the 
need for a single legal mechanism to ensure that the limitation on liability 
is not exceeded. Moreover, if suits arising out of the same incident were to 
be tried and judgments rendered in the courts of several different countries, 
the problem of assuring equitable distribution of compensation might be 
insoluble. 

The choice of the forum falls most obviously upon the court competent 
in accordance with the national legislation of the Contracting Party in whose 
territory the installation giving rise to the nuclear incident is situated 
[Article 13(a) ]. 


55. Nuclear incidents occurring in the course of transport entail special 
arrangements. The competent jurisdiction is that of the place where the 
nuclear substances were at the time of the incident [Article 13(b) ]. If the 
place of the incident cannot be determined, for example, in the case of an 
incident due to continuous radioactive contamination in the course of trans- 
port, in order to secure a single jurisdiction for the same incident the com- 
petent court is that of the place where the installation of the operator liable 
is situated [Article 13(c)]. Where the nuclear incident occurs outside the 
territories of the Contracting Parties in the course of carriage, the same 
rule applies [Article 13(c) ]. Whilst there might be some practical disadvan- 
tages for the victims in recourse to the jurisdiction of the operator as a 
result of the distance involved, it has not been possible to find another 
solution which would enable the victims to refer to their national courts 
and which would at the same time secure unity of jurisdiction. 


56. If the provisions relating to jurisdiction result in the courts of more 
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than one Contracting Party being competent, special rules have been in- 
cluded to secure unity of jurisdiction. 

It is provided that for nuclear transport incidents, jurisdiction will lie 
with the court competent at the place where the means of transport used is 
registered, provided that this is in the territory of a Contracting Party 
[Article 18(d) (i) (1) ]. 

If there is no such registration or the place of registration is not clear 
or the means of transport is registered outside the territories of the Con- 
tracting Parties, jurisdiction will lie with one of the courts which would 
have been competent, determined, at the request of a Contracting Party 
concerned, by the International Tribunal established under the O.E.E.C. 
Security Control Convention of 20th December, 1957, as being the most 
closely related to the case in question [Article 13(d) (i) (2) ]. 

In any other case involving operators from different Contracting Parties, 
the competent court is determined by the above-mentioned Tribunal in the 
same way [Article 13(d) (ii) ]. 


57. The competent court in all cases is intended to deal with all actions 
which might be brought against an operator, either directly by persons 
suffering damage [under Article 3] or in recourse by other persons who 
might be liable under international agreements in the field of transport or 
under the legislation of a non-Contracting State [Article 6(c) and (d)]. 
The forum for actions in recourse by an operator under Article 6(f)) or 
for actions for contribution by an operator against other operators in the 
case of joint and several liability is not fixed in the Convention and will be 
decided by national law. 


58. The concept of a single forum carries with it the need to ensure that 
final judgments rendered in that forum can be enforceable in the other 
countries without re-examination of the merits. Hence such final judgments 
will be enforceable in any of the other Contracting Parties as soon as the 
formalities required have been complied with [Article 13(e) ]. 

Final judgments enforceable under Article 13(e) do not include judg- 
ments rendered against persons other than the operator liable under Article 
6(b), judgments rendered in actions in recourse by the operator under 
Article 6(f), actions in recourse against the operator under Article 6(b) 
and (c), or actions for contribution between persons jointly and severally 
liable. 


59. Where a Contracting Party is the operator of a nuclear installation 
under the Convention, it is provided that such Party may not invoke any 
jurisdictional immunities which it might have where it is sued for compen- 
sation under the Convention [Article 13(f)]. 


LAW APPLICABLE 


60. The competent court must apply the provisions of the Convention with- 
out any discrimination based upon nationality, domicile or residence [Article 
14(a)] and for all matters, both substantive and procedural, not governed 
by these provisions, the national law or legislation, including rules of private 
international law, which are not affected by the Convention except for the 
two cases mentioned below. Such national law or legislation must also be 
applied without any discrimination based upon nationality, domicile or resi- 
dence [Article 14(c) ]. 

There are two exceptions to the rules that the law to be applied by the 
competent court is the lex fori. Where the installation of the operator liable 
is not situated in the territory of the Contracting Party in accordance with 
whose legislation the court is competent, the court will determine the maxi- 
mum liability of such operator not on the basis of the lex fori but on the 
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basis of the law of the Contracting Party in whose territory the installation 
is situated; it will also determine whether or not his liability includes dam- 
age to the means of transport on this same basis. 


ADDITIONAL COMPENSATION 


61. The establishment of a limited liability necessarily involves a possible 
reduction in compensation for damage suffered, and in the event of a catas- 
trophe it may well be that the limited amount of compensation available is 
inadequate to meet all the claims. For social and psychological reasons it 
seems difficult to accept this consequence without recognizing that the inter- 
vention of the State may be necessary. 


62. Furthermore, it is recognized that in addition to any intervention 
which may be necessary to ensure that the requirements of Article 10 with 
regard to financial security are fulfilled (see paragraph 49), a Contracting 
Party may take such measures as it deems necessary to provide for an 
increase in the amount of compensation specified in the Convention [Article 
15(a)] whether within the third party liability of the operator or outside 
such liability. Where a Contracting Party takes measures to provide for com- 
pensation above 5,000,000 u/a in so far as it is to be paid out of public 
funds, such measures, whether within the third party liability of the opera- 
tor or outside such liability, may be applied under special conditions which 
derogate from the provisions of the Convention and in particular need not 
be applied without discrimination to all victims [Article 15(b) ]. Hence, the 
Convention does not regulate the methods and means of application of State 
intervention and the availability of additional compensation above 5,000,000 
u/a out of public funds for foreign victims is left to be dealt with outside 
the Convention. 

The relations between the State and operators in so far as actions by the 
State against its operators are concerned, are left to be settled by each State. 


FINAL CLAUSES 


63. The final clauses of the Convention deal with disputes [Article 17], 
reservations [Article 18], ratification [Article 19], amendments [Article 
20], accession [Article 21], duration, revision and withdrawal [Article 22], 
notification of the application of the Convention to territories for whose 
international relations the Contracting Party is responsible [Article 23], 
and notice to the Signatories of receipt of the various instruments deposited 
pursuant to the final clauses [Article 24]. In the case of disputes as to the 
interpretation of the Convention, it is provided that these shall be examined 
by the Steering Committee of ENEA and in the absence of friendly settle- 
ment shall, upon the request of a Contracting Party concerned, be submitted 
to the International Tribunal set up by the O.E.E.C. Security Control Con- 
vention of 20th December, 1957. The Tribunal will act in accordance with the 
rules governing its organization and functioning, which are set out in the 
Protocol annexed to the Security Control Convention. 











JUDICIAL AND REGULATORY DECISIONS 


I. JUDICIAL DECISIONS 


AIR CARRIER CERTIFICATES: 


Certificate Modification — Effective Date Already Passed — 
Failure to Institute Formal Proceedings 

Delta Air Lines, Inc. v. CAB, 6 Av. Cas. 18,107 (2d Cir. 1960). 

After the effective date of Delta’s authorization to serve Indianapolis, 
Indiana, the CAB imposed a restriction on the authorization requiring the 
carrier to originate or terminate flights serving that city in Atlanta, Georgia 
or south thereof. Since the restriction was imposed without starting a new 
proceeding under section 401 (g) of the FAA, the order was set aside. 


Alaskan Air Carrier’s “Bush” Operation Terminated — Carrier Granted 
Trunkline Authority — Board Action Public Interest-Resultant 
Reduction in Route Mileage and Communities Served 
Not Certificate Revocation 


Alaska Airlines, Inc. v. CAB et al., 6 Av. Cas. 18,102 (D.C. Cir. 1960). 


Carrier Ordered to Provide Adequate Service to Toledo, Ohio — Aggregate of 
Service Provided by Other Carriers in Same Market Adequate — 
Individual Adequacy Required by Section 404 of FAA 

Capital Airlines, Inc. v. CAB, 6 Av. Cas. 18,104 (D.C. Cir. 1960). 


AIRPORTS: 
Taxation — Public Airport — Partial Private Use — 
Public Character Not Lost 

Town of Harrison v. County of Westchester, 6 Av. Cas. 18,177 (N.Y. 
Sup., Westchester Ct. 1960). 

A town may not tax a public airport because part of it is being used 
to store private aircraft. The public character given it by the legislature is 
not lost because it is no longer exclusively devoted to public use. Accordingly, 
a summary judgment dismissing the complaint was entered. 


Governmental Immunity — Plane Destruction at Airport — 
Effect of Liability Insurance 

Lynwood v. Decatur Park District, 168 N.E. 2d 185, 6 Av. Cas. 18,132 
(Ill. App. 1960). 

A municipality waived any governmental immunity which it could have 
availed itself as a defense in an action against it for the destruction of a 
plane, since it carried liability insurance. A statute in Illinois which would 
have granted such immunity has been enacted, but the defendant could not 
plead it as a defense since the cause of action arose prior to its enactment. 


Invitee Injured — Municipal Airport — Statute Makes Operation a 
Governmental Function — No Tort Liability 
Wade v. Salt Lake City, 6 Av. Cas. 18,158 (Utah 1960). 


CONTRACTS: 
Conditional Sales Contract — Proving Conversion 


Arkansas Airmotive Division of Currey Aerial Sprayers, Inc. v. Arkansas 
Aviation Sales, Inc., 335 S.W. 2d 818, 6 Av. Cas. 18,130 (Ark. 1960). 
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Even though the conditional sales contract was void because the pur- 
chaser of a plane under said contract was not licensed to do business within 
the state, the court found that the purchaser should not be precluded from 
attempting to prove a conversion without having to rely on the illegal con- 
tract. It thus held that it was error for a trial court to enter summary 
judgment for the seller who had repossessed the plane. 


Manufacturer-Airline Sales Contract — Disclaimer Clause — 
Breach of Warranty — Negligence 

Pan American World Airways, Inc. v. United Aircraft Corporation, 6 Av. 
Cas. 18,135 (Del. 1960). Pet. for reh’d denied, 6 Av. Cas. 18,176 (Del. 1960). 

In construing a disclaimer clause in a sales contract between an aircraft 
engine parts manufacturer and the plaintiff airline, the court found that the 
clause applied to goods not manufactured by the defendant manufacturer, 
but which were part of the sale, since the disclaimer referred to “goods” in 
general and not to “products.” It therefore dismissed an action based on 
breach of warranty. 

However, it was found that the manufacturing company might be held 
on a negligence charge since such charge was predicated on the “sale” and 
not the “use” of the goods. There was some doubt as to whether the dis- 
claimer clause extended to negligence incident to the sales of parts. 


DAMAGES: 


Aircraft Engine Parts Damaged in Transit — Motor Carrier’s 
Liability Under Released Valuation 

National Airlines, Inc. v. Mercury Motor Express, Inc. 6 Av. Cas. 18,127 
(N.Y. Sup., N.Y. County 1960). 

An air carrier who had shipped an aircraft engine at released valuation 
by moior carrier was limited in his recovery for damages to certain removable 
parts of the engine while in transit to the released valuation of the damaged 
parts. The court rejected plaintiff’s contention that recovery should be had 
on the basis of the value of the parts since the released value rate applied 
as a unit to the entire engine. 


Government Employee Air Crash Victim — Widow Paid Compensation by 
Government — Subsequent Recovery of Damages from Airline — 
Obligation to Reimburse Government Sum Paid Her Under the 
Federal Employee Compensation Act 
Randall, Admx. v. United States, 6 Av. Cas. 18,139 (D.C. Cir. 1960). 


Wrongful Death Recovery — Verdict Based on Deceased’s Earning Capacity 
During His Life Expectancy — Not Excessive as Matter of Law 
Capital Airlines, Inc. v. Barger, Admz., 6 Av. Cas. 18,175 (Tenn. Ct. 
App. 1960). 


INSURANCE: 


Aviation Exclusion Clause — Double Indemnity Provision — Death on 
Military Training Flight — No Recovery Allowed 
Bennett v. Metropolitan Life Ins. Co., 6 Av. Cas. 18,152 (Tenn. 1960). 


Although the insured’s policy included a clause within the double indem- 
nity provision of the policy which suspended such coverage only if the 
insured was in the armed forces during time of war, there was also another 
exclusion clause which extended the exclusion to flights in the course of any 
training exercises while in the armed forces. Thus the defendant’s demurrer, 
in a case arising out of the insured’s death while serving on an Air Force 
bomber engaged in a training flight, was properly sustained. 
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LABOR RELATIONS: 

Union Strike Assessment — Airline Pilots — Power of Union Officials 

Eads et al. v. Sayen et al., 6 Av. Cas. 18,171 (7th Cir. 1960). 

A group of airline pilots, members of an unincorporated union, sought 
equitable relief from alleged invalid strike assessments. The court, however, 
upheld the trial court’s findings that the assessments were not invalid as the 
union’s board of directors had the power under an emergency clause in the 
union’s constitution and by-laws to make such assessments. It was further 
pointed out that the pilots had not exhausted their remedies available under 
the union constitution and thus it was not proper to resort to judicial 
proceedings. 


Railway Labor Act — Crew Requirements — Major Dispute 

Northwest Airlines, Inc. v. Airline Pilots Association, Int., AFL-CIO 
et al., 6 Av. Cas. 18,1483 (D. Minn. 1960). 

A preliminary injunction to prevent a strike as a result of a dispute 
between the carrier and its pilots and flight engineers over the crew comple- 
ment was denied. There was no evidence that collective bargaining was not 
being conducted in good faith and since the subject matter of the dispute 
might affect pay and working conditions, it became a major dispute requiring 
compliance with RLA procedures. 


Railway Labor Act — “Cooling-Off” Period Following Emergency Fact-Finding 
Board Report — Parties Obligated to Bargain in Good Faith — 
Failure to Do So by Union — Subsequent Strike Enjoined 

Pan American World Airways, Inc. v. Brotherhood of Railway and Steam- 
ship Clerks, Freight Handlers, Express and Station Employees, AFL-CIO 
et al., 6 Av. Cas. 18,156 (E.D. N.Y. 1960). 


Railway Labor Act — Flight Engineers’ Refusal to Take Pilot Training — 
Major Dispute — Injunction Denied — Question to Be Resolved by 
Collective Bargaining 

Northwest Airlines, Inc. v. International Association of Machinists, 
AFL-CIO et al., 6 Av. Cas. 18,146 (D. Minn. 1960). 


Threatened Pilots’ Strike — Determination as to Whether Dispute a 
Minor One Under RLA — State Courts Lack Jurisdiction 
Over Subject Matter of Dispute 
Pan American World Airways, Inc. v. Air Line Pilots Association, Int. 
et al., 22 Misc. 2d 150, 6 Av. Cas. 18,115 (N.Y. Sup., N.Y. County 1960). 


PROCEDURE: 

Wrongful Death Action — Negligence of Airline — Law of Place Where 
Accident Occurred Controlling — Breach of Contract Theory Rejected 
Riley, Admz. v. Capital Airlines, 6 Av. Cas. 18,159 (N.Y. Sup., Monroe 

County 1960). 

Plaintiff sued defendant air carrier for negligence causing an aircraft 
crash in which her husband was killed. Among other things, she sought 
recovery under a New York statute, although the crash occurred in West 
Virginia, under a breach of contract theory. The court upheld the defend- 
ant’s motion to strike in respect to this attempted recovery in that the court 
found the gravamen of the action to be negligence and thus the law of the 
place where the wrong occurred to be controlling. 
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Passenger Injured in Emergency Landing — Motion to Amend Complaint to 
Show Violation of Civil Air Regulation Denied — Abuse of Discretion — 
Granting of Motion for New Trial Upheld 


Sleezer v. Lang, 102 N.W. 2d 435, 6 Av. Cas. 18,088 (Neb. 1960). 


TAXATION: 
Taxation of Foreign Aircraft — California Property Tax — Upheld 

Scandinavian Airlines System, Inc. v. County of Los Angeles et al., 6 Av. 
Cas. 18,164 (Cal. Ct. App. 1960). 

On the basis that foreign aircraft which are physically present in a state 
at regular intervals establish a situs, the court upheld a California property 
tax which was imposed on the foreign carrier. The tax was assessed against 
that fraction of the total value of the aircraft which equalled the hours 
spent at the place of landing. Since the tax was fairly apportioned to 
correspond with the privilege afforded, it did not violate due process or 
place an undue burden on foreign commerce. 


Excess Profit Tax Action — Subpoena for Renegotiation Board Records — 
Records Should Be Produced for Tax Court’s Determination of 
Excess Profits — Court to Exercise Discretion as to What 
Information in Such Records Is to Be Protected 

Boeing Airplane Co. v. Coggeshall, Ch., The Renegotiation Board, 6 Av. 
Cas. 18,096 (D.C. Cir. 1960). 


TORTS: 


Res Ipsa Loquitur — Airplane Crash — Approach Normal 

Capital Airlines, Inc. v. Barger, Admz., 6 Av. Cas. 18,147 (Tenn. Ct. 
App. 1960). 

A jury may find negligence where a plane crashed in a field adjacent to 
an airport runway. Since the plane’s approach to the airfield was apparently 
normal and there were no facts indicating the crash to be unavoidable, the 
doctrine of res ipsa loquitur was properly applied. 


Aircraft Crash While Landing — Air Turbulence Caused by Second 
Aircraft — Duty of Control Tower Personnel — Negligence of 
Plaintiff Proximate Cause 

Johnson et al. v. United States, 183 F. Supp. 489, 6 Av. Cas. 18,111 (E.D. 
Mich. 1960). 

Plaintiff’s plane crashed because of the air turbulence created by a 
heavier aircraft which was making a simultaneous approach over the 
airfield. Although the control tower personnel breached their duty by failing 
to determine the proper separation between the two planes so as to avoid 
turbulence, the court found that such breach was not the proximate cause 
of the accident since there was evidence that the plaintiff was flying too low 
and in an improper traffic pattern. Accordingly, no cause of action existed 
against the United States under the Federal Tort Claims Act. 


Traumatic Neurosis as a Result of Air Crash — Air Travel 
Required in Injured’s Employment — Damages 
Gore v. Eastern Air Lines et al., 6 Av. Cas. 18,154 (S.D. N.Y. 1960). 


The plaintiff has a compensable claim against the air carrier for a trau- 
matic neurosis which resulted from his experience in an aircraft crash and 
for burns suffered from the crash. Air travel was a necessity in his employ- 
ment and he suffered from an anxiety complex each time he was required 
to use air transportation. A $17,550 judgment was entered. 
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II. C.A.B. AWARDS AND DECISIONS 


AREA AND ROUTE PROCEEDINGS: 


Local Service Carrier — “Use It or Lose It” Policy 
Complied With — Suspension Still Authorized 

Ozark Air Lines, Inc. Suspension of Service at St. Joseph, Missouri; 
Docket No. 11269 (Order Serial No. E-15406), June 17, 1960, reported in 
1A CCH Av. L. Rep. {J 21,031. 

The local service air carrier was empowered to suspend service at a point 
which did not meet the Board’s long range objectives for local service car- 
riers. Although the carrier met the minimum “use it or lose it’”’ standards of 
five emplaned passengers per day, there was evidence that the suspension 
would enable the carrier to reduce its break-even need and that a competing 
carrier was available to provide needed service. The board invited requests 
for suspension when similar circumstances warrant it. 


Renewal of Authority — Intermediate Points — “Use It or Lose It” 
Standards Not Met — Unusual and Compelling 
Circumstances Warranted Approval 
Bonanza Air Lines, Inc. Temporary Points Case; Docket No. 10038 
(Order Serial No. E-155551, July 19, 1960, reported in 1A CCH Av. L. Rep. 
| 21,039. 


Local Service in Tennessee — New Route Awarded — Inadequate 
Surface Transportation — Economic Expansion in Area 
Southeastern Area Local Service Case—Second Supplemental Opinion and 
Order on Deferred Applications; Docket No. 7038 et al. (Order Serial No. 
E-15585), July 27, 1960, reported in 1A CCH Av. L. Rep. § 21,042. 


Local and Feeder Operations in Western Kentucky and Tennessee Area — 
Route Extension and New Service Authorized 
Piedmont Local Service Area Investigation; Docket No. 5713 et al. 
(Order Serial No. E-15584), July 27, 1960, reported in 1A CCH Av. L. Rep. 
J 21,043. 


New Route Awarded TWA — Southeastern United States to West Coast 
Area — Restriction Imposed Requiring a Change of Aircraft at 
Kansas City or St. Louis 
St. Louis-Southeast Service Case—Supplemental Opinion and Order; 
Docket No. 7735 et al. (Order Serial No. E-15599), July 29, 1960, reported 
in 1A CCH Av. L. Rep. { 21,045 


Amendments of Certificates in Great Lakes Area — Local and Feeder 
Operations — Route and Segment Extensions 
Great Lakes Local Service Investigation; Docket No. 4251 et al. (Order 
Serial No. E-15695), August 25, 1960, reported in 1A CCH Av. L. Rep. 
f] 21,052. 


Local Service Carrier Permit Amended — Service Allowed Between 
Minnesota-Michigan and Canada — Permanent Basis 
Hancock/Houghton-Duluth/Superior-Port Arthur/Fort William, Canada 
Service Case; Docket No. 7141 (Order Serial No. E-15741), May 12, 1960, 
approved by the President, September 9, 1960, reported in 1A CCH Av. L. 
Rep. {] 21,057. 
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FREIGHT FORWARDERS: 


Domestic and Foreign International Forwarders — Control and Interlocking 
Relationships — Violation of Sherman Doctrine Waived 


Harry and Martin Shulman et al.—Control and Interlocking Relation- 
ships; Docket No. 1141 (Order Serial No. E-15578), July 26, 1960, reported 
in 1A CCH Av. L. Rep. f 21,041. 


A control and interlocking relationship between a newly organized Japa- 
nese air freight forwarder and a domestic freight forwarder was approved 
where the former was specifically organized for carrying on the proposed 
international operations of the other forwarder, and where both forwarders 
were owned and controlled by a family enterprise. Although a violation of 
the Sherman Doctrine existed, it was waived since the relationship was 
considered as being in the public interest. 


International Air Freight Forwarder Authorization — Recipient, American 
Express Co. — Three Year Limitation — Evaluation of Impact on 
Other Forwarders to Be Studied at That Time 


American Express Company; Docket No. 9315 et al. (Order Serial Nos. 
E-15458, E-15454), May 10, 1960, approved by the President, June 27, 1960, 
reported in 1A CCH Av. L. Rep. { 21,032. 


PROCEDURE: 
Rules of Practice — Temporary Mail Rates — Petitions for Reconsideration 
Lake Central Airlines, Inc. Temporary Mail Rates—‘Petition for De- 
ferral”’; Docket No. 8444 (Order Serial No. E-15593), July 28, 1960 reported 
in 1A CCH Av. L. Rep. f 21,044. 


An attempt by an air carrier to have the effective date of a temporary 
mail rate order deferred by bringing a petition of deferral on the ground 
that a pending final mail rate proceeding might eliminate a recapture of 
temporary mail pay was dismissed as being a petition for reconsideration 
and thus not fileable under the Board’s Rules of Practice. 


Tariff Rebating — Unfair and Deceptive — Question of Whether Aircraft 
“Convertible” or “All Cargo” — Allegations as to Equipment Features 
Should Be Made in the Complaint — To Include Such Allegations in 
Motion to Review Bureau of Enforcement’s Action Erroneous 

Seaboard & Western Airlines, Inc. Against The Flying Tiger Line, Inc.— 
Opinion and Order Dismissing Complaint; Docket No. 11018 (Order Serial 
No. E-15431), June 23, 1960 reported in 1A CCH Av. L. Rep. { 21,033. 


Intentional Overbooking of Passengers — Industry-wide Problem — 
Overall Investigation Order by C.A.B. 
National Airlines, Inc. Enforcement Proceeding; Docket No. 8761 (Order 
Serial No. E-15615), August 4, 1960 reported in 1A CCH Av. L. Rep. 
| 21,046. 


AIRMAN’S CERTIFICATE: 


Application for Medical Certificate — Adverse Findings by Administrator of 
the Federal Aviation Board — Findings Not Binding on C.A.B. 
In the Matter of the Petition of Robert E. Trump etc.; Docket No. SM-2-2 
(Order Serial No. S-1049). June 24, 1960, reported in 1A CCH Av. L. Rep. 
f] 21,034. 
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FOREIGN AIR CARRIERS: 


Peru to Miami, Florida-Route Award — Off-Route Charter Trips 
Authorized — Pursuant to International Agreement — Substantial, 
But Not Complete by National of Peru 
Reopened Aerolineas Peruanas S. A., Foreign Permit Case; Docket No. 
8955 (Order Serial No. E-15538), June 18, 1960, approved by the President 
July 12, 1960 reported in 1A CCH Av. L. Rep. {| 21,036. 


Miami, Florida to Honduras Route Award — Hondurian Air Carrier Permit 
Renewed — One Year Limitation to Appraise Carrier’s Willingness to Comply 
With Act — Carriage of Fifth Freedom Traffic Forbidden 

Transportes Aereos Nacionales, S. A——Renewal of Foreign Air Carrier 
Permit; Docket No. 9647 (Order Serial No. 15548), June 23, 1960, approved 
by the President, July 18, 1960 reported in 1A CCH Av. L. Rep. {| 21,037. 


Amendment of Permit — Designation of Intermediate Points as 
Co-Terminals — New Caledonia-Los Angeles Traffic— French Air Carrier — 
Operations Will Be More Flexible 

Compagnie de Transports Aeriens Intercontinentaux (T.A.I.)—Amend- 
ment of Foreign Air Carrier Permit; Docket No. 11827 (Order Serial No. 
E-15643), July 5, 1960, approved by the President, August 11, 1960 reported 
in 1A CCH Av. L. Rep. { 21,047. 


Canadian Air Carrier Service Authorized — Winnipeg, Manitoba to 
International Falls — Tourist and Fishing Attraction in Area — 
International Reciprocity 

Transair Ltd.—Foreign Air Carrier Permit; Docket No. 11511 (Order 
Serial No. E-15681), July 27, 1960, approved by the President, August 23, 
1960 reported in 1A CCH Av. L. Rep. {| 21,051. 


MISCELLANEOUS: 


Aircraft Leases — Stock Option Agreement 

Pan American-National Agreement Investigation; Docket No. 9921 et al. 
(Order Serial No. E-15541), July 14, 1960 reported in 1A CCH Av. L. Rep. 
| 21,035. 

The CAB approved a short and a long term leasing arrangement between 
two trunkline carriers wherein the owner-carrier would lease jet aircraft to 
the lessee for its winter peak season service. A stock option agreement 
whereby the lessee was to pay for such a lease was disapproved, however, as 
being in violation of the control provisions of the Federal Aviation Act. 


Interchange Agreement — Uniform System of Accounts 

National-Panagra Accounting Investigations; Docket No. 10098 (Order 
Serial No. E-15501), July 5, 1960 reported in 1A CCH Av. L. Rep. { 21,038. 

Two aircraft which are employed in an air carrier interchange agreement 
should be treated as an investment of the owner since a lessor-lessee and not 
a vendor-vendee relationship exists between the carriers. Accordingly, under 
the Uniform System of Accounts, the owner may record the aircraft in its 
property accounts and take depreciation only to the extent it is included in 
the rentals received by the owner from the lessee. 


Safety Violation — Case Remanded by U. S. Court of Appeals — Erroneous 
Findings — Proceedings Initiated Five Years Previously — No Useful 
Purpose Served by Reconsideration Where Proceeding Is 
Remedial — Complaint Dismissed 

Quesada, Administrator FAA v. Carey; Docket No. SR-2192 (Order 
Serial No. S-1057), July, 1960 reported in 1A CCH Av. L. Rep. J 21,040. 
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